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DEEM ita very great honor to have been 

invited by the Suffolk Bar Association 
to take part on this occasion in honor of 
him, who still stands as one of the most 
brilliant ornaments of the American Bar in 
its annals of two centuries. Bearing his 
name and lineage, and owing to him, as I 
do, more than to any other man or men — 
to his example and inspiration, to his sym- 
pathy and helping hand — whatever success 
has attended my own professional efforts, I 


could not refuse the invitation to come here | 


to-day to the dedication of this statue, which 
shall stand for centuries to come, and con- 
vey to the generations who knew him not, 
some idea of the figure and the features of 
Rufus Choate. Neither bronze nor marble 
can do him justice. Not Rembrandt himself 
could reproduce the man as we knew and 
loved him — for until he lay upon his death- 
bed he was all: action, the “‘ noble, divine, 
godlike action” of the orator — and the still 
life of art could never really represent him 


as he was. 
I am authorized at the outset to express 
for the surviving children of Mr. Choate, 


’ their deep sense of gratitude to the generous 


donor of this statue of their honored father, 
and their complete appreciation of the senti- 
ment which has inspired the city and the 
court to accept it as a public treasure, and to 
give it a permanent home at the very gates 
of the Temple of Justice, at whose shrine he 
worshiped. They desire also to express 
publicly on this occasion their admirz‘tion of 
the statue itself, as a work of art, and a faith- 





ful portrait in form and feature of the living 
man as he abides in their loving memory. 
The city of Boston is certainly indebted to 
Mr. French for his signal skill in thus adding 
a central figure to that group of great ora- 
tors whom its elder citizens once heard with 
delight — Webster, Choate, Everett, Mann, 
Sumner and Garrison. In life, they divided 
the sentiments and applause of her people. 
In death, they share the honors of her 
Pantheon. 

It is forty years since he strode these an- 
cient streets with his majestic step; forty 
years since the marvelous music of his voice 
was heard by the living ear; and those of us 
who, as students and youthful disciples, fol- 
lowed his footsteps, and listened to his elo- 
quence, and almost worshiped his presence, 
whose ideal and idol he was, are already 
many years older than he lived to be; but 
there must be a few still living, and present 
here to-day, who were in the admiring crowds 
that hung with rapture on his lips — in the 
courts of justice, in the densely packed as- 
sembly, in the Senate, in the Constitutional 
Convention, or in Faneuil Hall, consecrated 
to Freedom — and who can still recall, 
among life’s most cherished memories, the 
tones of that matchless voice, that pallid 
face illuminated with rare intelligence, the 
flashing glance of his dark eye, and the light 
of his bewitching smile. But in a decade 
or two more, these lingering witnesses of 
his glory and his triumphs will have passed 
on, and to the next generation he will be but 
a name and a statue, enshrined in fame’s 
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temple, with Cicero and Burke, with Otis 
and Hamilton and Webster, with Pinkney 
-and Wirt, whose words and thoughts he 
loved to study and to master. 

Many a noted orator, many a great law- 
yer, has been lost in oblivion in forty years 
after the grave closed over him, but I ven- 
ture to believe that the Bar of Suffolk, aye, 
the whole Bar of America, and the people 
of Massachusetts, have kept the memory of 
no other man alive and green so long, so 
vividly and so lovingly, as that of Rufus 
Choate. Many of his characteristic utter- 
ances have become proverbial, and the flash- 
es of his wit, the play of his fancy, and the 
gorgeous pictures of his imagination, are 
the constant themes of reminiscence, wher- 
ever American lawyers assemble for social 
converse. What Mr. Dana so well said over 
his bier is still true to-day: ‘‘ When as law- 
yers we meet together in tedious hours and 
seek to entertain ourselves, we find we do 
better with anecdotes of Mr. Choate, than on 
our own original resources.” The admir- 
able biography of Professor Brown, and his 
arguments, so far as they have been pre- 
served, are text books in the profession— 
and so the influence of his genius, character 
and conduct is still potent and far reaching 
in the land. 

You will not expect me, upon such an 
occasion, to enter upon any narrative of his 
illustrious career, so familiar to you all, or to 
undertake any analysis of those remarkable 
powers which made it possible. All that 
has been done already by many appreciative 
admirers, and has become a part of Ameri- 
can literature. I can only attempt, in a 
most imperfect manner, to present a few of 
the leading traits of that marvelous person- 
ality, which we hope that this striking statue 
will help to transmit to the students, lawyers 
and citizens who, in the coming years, shall 
throng these portals. 

How it was that such an exotic nature, so 
ardent and tropical in all its manifestations, 
so truly southern and Italian in its impulses, 





and at the same time so robust and sturdy 
in its strength, could have been produced 
upon the bleak and barren soil of our north- 
ern cape, and nurtured under the chilling 
blasts of its east winds, is a mystery insolu- 
ble. Truly “this is the Lord’s doing, and 
it is marvellous in our eyes.” In one of 
his speeches in the Senate, he draws the 
distinction between ‘‘the cool and slow 
New England men, and the mercurial chil- 
dren of the sun, who sat down side by side in 
the presence of Washington, to form our 
more perfect union.” Truly, if ever there 
was a mercurial child of the sun, it was him- 
self most happily described. I am one of 
those who believe that the stuff that a man 
is made of has more to do with his career, 
than any education or environment. The 
greatness that is achieved, or is thrust upon 
some men, dwindles before that of him who 
is born great.. His horoscope was propi- 
tious. The stars in their courses fought for 
him. The birthmark of genius, distinct and 
ineffaceable, was on his brow. He came of 
a long’ line of pious and devout ancestors, 
whose living was as plain as their thinking 
was high. It was from father and mother 
that he derived the flame of intellect, the 
glow of spirit and the beauty of tempera- 
ment, that were so unique. 

And his nurture to manhood was worthy 
of the child. It was “the nurture and ad- 
monition of the Lord.” From that rough 
pine cradle, which is still preserved in the 
room where he was born, to his premature 
grave at the age of fifty-nine, it was one long 
course of training and discipline of mind and 
character, without pause or rest. It began 
with that well-thumbed and dog’s-eared 
Bible from Hog Island, its leaves actually 
worn away by the pious hands that had 
turned them, read daily in the family from 
January to December, in at Genesis and out 
at Revelations every two years, and when a 
new child was born in the household, the 
only celebration, the only festivity, was to 
turn back to the first chapter, and read once 
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more how “In the beginning God created 
the heaven and the earth,” and all that in 
them is. This book, so early absorbed and 
never forgotten, saturated his mind and spir- 
it more than any other, more than all other 
books combined. It was at his tongue’s end, 
at his finger’s ends — always close at hand 
until those last languid hours at Halifax, 
when it solaced his dying meditations. You 
can hardly find speech, argument or lecture 
of his from first to last, that is not sprinkled 
and studded with biblical ideas and pictures, 
and biblical words and phrases. To him 
the book of Job was a sublime poem; he 
knew the Psalms by heart, and dearly loved 
the prophets, and above all Isaiah, upon 
whose gorgeous imagery he made copious 
drafts. He pondered every word, read with 
most subtle keenness, and applied with hap- 
piest effect. One day coming into the Craw- 
ford House, cold and shivering — and you 
remember how he could shiver — he caught 
sight of the blaze in the great fireplace, and 
was instantly warm before the rays could 
reach him, exclaiming, ‘“ Do you remember 
that verse in Isaiah, ‘Aha! Iam warm. I 
have seen the fire’? and so his daily con- 
versation was marked. 

And upon this solid rock of the Scriptures 
he built a magnificent structure of knowl- 
edge and acquirement, to which few men 
in America have ever attained. History, 
philosophy, poetry, fiction, all came as grist 
to his mental mill. But with him, time was 
too precious to read any trash: he could 
winnow the wheat from the chaff at sight, 
almost by touch. He sought knowledge, 
ideas for their own sake, and for the lan- 
guage in which they were conveyed. Ihave 
heard a most learned jurist gloat over the 
purchase of the last sensational novel, and 
have seen a most distinguished bishop 
greedily devouring the stories of Gaboriau 
one after another, but Mr. Choate seemed 
to need no such counter-irritant or blister, 
to draw the pain from his hurt mind. Busi- 
ness, company, family, sickness — nothing 





could rob him of his one hour each day in 
the company of illustrious writers of all 
ages. How his whole course of thought was 
tinged and embellished with the reflected 
light of the great Greek orators, ‘historians 
and poets; how Roman history, fresh in his 
mind as the events of yesterday, supplied 
him with illustrations and supports for his 
own glowing thoughts and arguments, all of 
you who have either heard him or read him 
know. 

But it was to the great domain of English 
literature that he daily turned for fireside 
companions, and really kindred spirits. As 
he said in a letter to Sumner, with whom 
his literary fraternity was at one time very 
close: “ Mind that Burke is the fourth Eng- 
lishman, — Shakespeare, Bacon, Milton, 
Burke”; and then in one of those dashing 
outbursts of playful extravagance, which 
were so characteristic of him, fearing that 
Sumner, in his proposed review, might fail 
to do full justice to the great ideal of both, 
he adds: ‘‘ Out of Burke might be cut 50 
Mackintoshes, 175 Macaulays, 40 Jeffreys 
and 250 Sir Robert Peels, and leave him 
greater than Pitt and Fox together.” In 
the constant company of these great thinkers 
and writers he revelled, and made their 
thoughts his own; and his insatiable memory 
seemed to store up all things committed to 
it, as the books not in daily use are stacked 
away in your public library, so that at any 
moment, with notice or without, he could 
lay his hand straightway uponthem. What 
was once imbedded in the gray matter of his 
brain did not lie buried there, as with most 
of us, but grew and flourished and bore fruit. 
What he once read he seemed never to 
forget. 

This love of study became a ruling pas- 
sion in his earliest youth. To it he sacrificed 
all that the youth of our day— even the 
best of them — consider indispensable, and 
especially the culture and training of the 
body; and when we rec.'l his pale face, 
worn and lined as it was in his later years, 
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one of his most pathetic utterances is found 
in a letter to his son at school: “ I hope that 
‘you are well and studious, and among the 
best scholars. If this is so, I am willing 
you should play every day till the blood is 
ready to burst from your cheeks. Love the 
studies that will make you wise, useful and 
happy when there shall be no blood at all 
to be seen in your cheeks or lips.” He 
never rested from his delightful Jabors— and 
that is the pity of it— he took no vacations. 
Except for one short trip to Europe, when 
warned of a possible break-down in 1850, 
an occasional day at Essex, a three days’ 
journey to the White Mountains was all that 
he allowed himself. Returning from such 
an outing in the summer of 1854, on which 
it was my great privilege to accompany him, 
he said: ‘‘ That is my entire holiday for this 
year.” So that when he told Judge Warren 
so playfully that “The lawyer’s vacation 
is the space between the question put to a 
witness and his answer,” it was of himself 
almost literally true. Would that he had 
realized his constant dream of an ideal cot- 
tage in the old walnut grove in Essex, where 
he might spend whole summers with his 
books, his children and his thoughts. 

His splendid and blazing intellect, fed and 
enriched by constant study of the best 
thoughts of the great minds of the race, his 
all-persuasive eloquence, his teeming and 
radiant imagination, whirling his hearers 
along with it, and sometimes overpowering 
himself, his brilliant and sportive fancy, 
lighting up the most arid subjects with the 
glow of sunrise, his prodigious and never- 
failing memory, and his playful wit, always 
bursting forth with irresistible impulse, have 
been the subject of scores of essays and 
criticisms, all struggling with the vain effort 
to describe and crystallize the fascinating 
and magical charm of his speech and his 
influence. 

But the occasion and the place remind 
me that here to-day we have chiefly to do 
with him as the lawyer and the advocate, 





and all that I shall presume very briefly to 
suggest, is what this statue will mean to the 
coming generations of lawyers and citizens. 

And first, and far above his splendid tal- 
ents and his triumphant eloquence, I would 
place the character of the man, pure, honest, 
delivered absolutely from all the temptations 
of sordid and mercenary things, aspiring 
daily to what was higher and better, loathing 
all that was vulgar and of low repute, simple 
as a child, and tender and sympathetic 
as awoman. Emerson most truly says that 
character is far above intellect, and this 
man’s character surpassed even his exalted 
intellect, and, controlling all his great endow- 
ments, made the consummate beauty of his 
life. I know of no greater tribute ever paid 
to a successful lawyer, than that which he 
received from Chief Justice Shaw, himself an 
august and serene personality, absolutely 
familiar with his daily walk and conversation, 
in his account of the effort that was made 
to induce Mr. Choate to give up his active 
and exhausting practice, and to take the 
place of professor in the Harvard Law 
School, made vacant by the death of Mr. 
Justice Story, an effort of which the Chief 
Justice, as a member of the -corporation of 
Harvard, was the principal promoter. After 
referring to him then, in 1847, as “the 
leader of the Bar in every department of 
forensic eloquence,” and dwelling upon the 
great advantages which would accrue to the 
school from the profound legal learning 
which he possessed, he said: “In the case 
of Mr. Choate, it was considered quite in- 
dispensable that he should reside in Cam- 
bridge, on account of the influence which 
his genial manners, his habitual presence, 
and the force of his character, would be likely 
to exert over the young men, drawn from 
every part of the United States to listen to 
his instructions.” 

What richer tribute could there be to per- 
sonal and professional worth, than such 
words from such lips? He was the fit man 


to mold the characters of the youth, not of 
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the city or the State only, but of the whole 
nation. So let the statue stand, as notice to 
all who seek to enter here, that the first 
requisite of all true renown in our noble 
profession — renown not for a day or a life 
only, but for generations — is Character. 
And next I would point to it as a monu- 
ment to self-discipline; and here he was in- 
deed without a rival, You may search the 
biographies of all the great lawyers of the 
world, and you will find none that surpassed, 
I think none that approached him in this 
rare quality and power. The advocate who 
would control others must first, last and al- 
ways control himself. ‘Every educated 
man,” he once said, ‘“‘ should remember that 
‘great parts are a great trust,” and, con- 
scious of his talents and powers, he surely 
never forgot that. You may be certain that 
after | .s distinguished college career at Dart- 
mouth — first always where there was none 
second — after all that the law school, and 
a year spent under the tuition of William 
Wirt, then at the zenith of his fame, could 
lend to his equipment, and after the five 
years of patient study in his office at 
Danvers, where he was the only lawyer, he 
brought to the subsequent actual practice 
of his profession an outfit of learning, of 
skill and research, which most of us would 
have thought sufficient for a lifetime. But 
with him it was only the beginning. His 
power of labor was inexhaustible, and down 
to the last hour of his professional life he 
never relaxed the most acute and searching 
study, not of the case in hand only, but of 
the whole body of the law, and of everything 
in history, poetry, philosophy and literature 
that could lend anything of strength and 
lustre to the performance of his professional 
duties. His hand, his head, his heart, his 
imagination were never out of training. 
Think of a man already walking the giddy 
heights of assured success, already a senator 
of the United States from Massachusetts, or 
even years afterwards, when the end of his 
professional labors was already in sight, 





schooling himself to daily tasks in law, in 
rhetoric, in oratory, seeking always for the 
actual truth, and for the “ best language ”’ in 
which to embody it—the “ precisely one 
right word ” by which to utter it — think of 
such a man, with all his ardent taste for the 
beautiful in every domain of human life, go- 
ing through the grinding work of taking 
each successive volume of the Massachusetts 
Reports as they came out, down to the last 
year of his practice, and making a brief in 
every case in which he had not been himself 
engaged, with new researches to see how he 
might have presented it, and thus to keep 
up with the procession of the law. Verily 
“all things are full of labor; man cannot 
utter it: the eye is not satisfied with seeing, 
nor the ear filled with hearing.” 

So let no man seek to follow in his foot- 
steps, unless he is ready to demonstrate in 
his own person, that infinite work is the only 
touchstone of the highest standing in the law, 
and that the sluggard and the slothful who 
enter here must leave all hope behind. 

Again we hail this statue, which shall 
stand here as long as bronze shall endure, as 
the fit representative of one who was ihe per- 
fect embodiment of absolute loyalty to his 
profession, in the highest and largest and 
noblest sense; and if I might presume to 
speak for the whole American Bar, I would 
say that in its universal judgment he stands 
in this regard preéminent, yes, foremost 
still. Truly he did that pious homage to the 
Law, which Hooker exacted for her from all 
things in Heaven and Earth, and was gov- 
erned by that ever-present sense of debt 
and duty to the profession, of which Lord 
Bacon spoke. He entered her Courts as a 
High Priest, arrayed and equipped for the 
most sacred offices of the Temple. He be- 
longs to the heroic age of the Bar, and, after 
the retirement of Webster, he was chief 
among its heroes. He was the center of a 
group of lawyers and advocates, the ablest 
and the strongest we have known, by whose 
aid the chief tribunal of this ancient com- 
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monwealth administered justice so as to give 
law to the whole country. Such tributes as 
Loring, and Curtis, and Dana lavished upon 
his grave can never stale or wither. Each 
one of them had been his constant antago- 
nist in the great arena,and each could say 


with authority : 
‘*. . . experto credite, quantus 
In clypeum assurgat, quo turbine torqueat hastam. ” 

One after the other, they portrayed in 
words not to be forgotten his fidelity to the 
Court, to the client and to the law, his pro- 
found learning, his invincible logic, his rare 
scholarship and his persuasive eloquence, his 
uniform deference to the Court and to his 
adversaries, — and more and better than all 
these — what those specially interested in 
his memory cherish as a priceless treasure, 
his marvelous sweetness of temper, which 
neither triumph nor defeat nor disease could 
ruffle— his great and tender and sympa- 
thetic heart, which made them, and the 
whole bench and bar, love him in life, and 
love him still. 

He magnified his calling with all the might 
of his indomitable powers. Following the 
law as a profession, or,as Judge Sprague so 
justly said, ‘‘as a science and also as an art,” 
he aimed always at perfection for its own 
sake, and no thought of money, or of any 
mercenary consideration, ever touched his 
generous and aspiring spirit, or chilled or 
stimulated his ardor. He espoused the cause 
of the poorest client, about the most meager 
subject of controversy, with the same fidelity 
and enthusiasm as when millions were at 
stake, and sovereign states the combatants. 

No love of money ever planted the least 
root of evil in his soul; and this should not 
fail to be said in remembrance of him, in 
days when money rules the world. 

His theory of advocacy was the only pos- 
sible theory consistent with the sound and 
wholesome administration of justice, that 
with all loyalty to truth and honor, he must 
devote his best talents and attainments, all 
that he was, and all that he could, to the 





support and enforcement of the cause com- 
mitted to his trust. It is right here to re- 
peat the words of Mr. Justice Curtis, speak- 
for himself and for the whole Bar, that ‘‘Great 
injustice would be done to this great and elo- 
quent advocate, by attributing to him any 
want of loyalty to truth, or any deference to 
wrong, because he employed all his great 
powers and attainments, and used to the ut- 
most his consummate skill and eloquence, 
in exhibiting and enforcing the comparative 
merits of one side of the cases in which he 
acted. In doing so he but did his duty. If 
other people did theirs, the administration 
of justice was secure.” 

His name will ever be identified with trial 
by jury, the department of the profession in 
which he was absolutely supreme. He cher- 
ished with tenacious affection and interest its 
origin, its history and its great fundamental 
maxim; that the citizen charged with crime 
shall be presumed innocent until his guilt 
shall be established beyond all reasonable 
doubt; that no man shall be deprived by 
the law, of property or reputation, until his 
right to retain it is disproved bya clear pre- 
ponderance of evidence, to the satisfaction 
of all the twelve; that every suitor shall be 
confronted with the proofs by which he shall 
stand or fall; that only after a fair hearing, 
with the fullest right of cross-examination, 
and the observance of the vital rules of evi- 
dence, shall he forfeit life, liberty or property, 
and then only by the judgment of his peers. 

Regarding these cardinal principles. of 
Anglo-Saxon justice and policy, as essential 
to the maintenance of liberty and of civil 
society, he stood as their champion 

‘¢ With spear in rest and heart on flames, ” 
sheathed in the panoply of genius. 

To-day, when we have seen a great sister 
republic on the verge of collapse, for the vio- 
lation of these first canons of Freedom, we 
may justly honor such a champion. 

But he displayed his undying loyalty to 
the profession on a still higher and grander 
scale, when he viewed and presented it as 
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one of the great and indispensable depart- 
ments of government, as an instrumentality 
for the well-being and conservation of the 
State, ‘pro clientibus saepe; pro lege, pro 
republica semper.” 

I regard the magnificent argument which 
he made on the judicial tenure in the Con- 
stitutional Convention of 1853 as the greatest 
single service which He ever rendered to the 
profession, and to the Commonwealth, of 
which he was so proud. You will observe, 
if you read it, that it differs radically in kind, 
rather than in degree, from all his other 
speeches, arguments and addresses. 

Discarding all ornament, restraining with 
careful guard all tendency to flights of rhet- 
oric, in clear and pellucid language, plain 
and unadorned, laying bare the very nerve 
of his thought, as if he were addressing, as 
no doubt he meant to address and convince, 
not alone his fellow delegates assembled in 
the convention, but the fishermen of Essex, 
the manufacturers of Worcester and Hamp- 
den, and the farmers of Berkshire, aye, all 
the men and women of the Commonwealth, 
of that day and of all days to come, he 
pleads for the continuance of an appointed 
judiciary, and for the judicial tenure during 
good behavior, as the only safe foundations 
of justice and of liberty. 

He draws the picture of “a good judge 
profoundly learned in all the learning of the 
law ;” “not merely upright and well inten- 
tioned ;” ‘ but the man who will not tespect 
persons in judgment;” standing only for 
justice, “though the thunder should light 
upon his brow,” while he holds the balance 
even, to protect the humblest and mosi odi- 
ous individual against all the powers and the 
people of the Commonwealth ; and “ possess- 
ing at all times the perfect confidence of the 
community, that he bear not the sword in 
vain.” He stands for the existing system 
which had been devised and handed down 
by the founders of the State, and appeals 
to its uniform success in producing just that 
kind of a judge; to the experience and 





to the 


example of England since 1688; 
Federal system which had furnished to the 
people of the Union such illustrious magis- 
trates; and finally to the noble line of great 
and good judges who had from the begin- 
ning presided in your courts. He then 
takes up and disposes of all objections and 
arguments drawn from other States, which 
had adopted an elective judiciary and 
shortened terms, and conclusively demon- 
strates, that to abide by the existing Constitu- 
tion of your judicial system, was the only 
way to secure to Massachusetts forever “a 
government of laws and not of men.” 

It was on one of the red-letter days of my 
youth that I listened to that matchless argu- 
ment, and when it ended, and the last echoes 
of his voice died away ashe retired from 
the old Hall of the House of Representatives, 
leaning heavily upon the arm of Henry 
Wilson, all crumpled, dishevelled and ex- 
hausted, I said to myself that some virtue 
had gone out of him — indeed some virtue 
did go out of him with every great effort — 
but that day it went to dignify and ennoble 
our profession, and to enrich and sustain the 
very marrow of the Commonwealth. If ever 
again that question should be raised within 
her borders, let that argument be read in 
every assembly, every church and every 
school-house. Let all the people hear it. 
It is as potent and unanswerable to-day, and 
will be for centuries to come, as it was nearly 
half a century ago when it fell from his lips. 
Cling to your ancient system, which has 
made your courts models of jurisprudence 
to all the world until this hour. Cling to it, 
and freedom shall reign here until the sun- 
light shall melt this bronze, and justice shall 
be done in Massachusetts, though the skies 
fall. 

And now, in conclusion, let me speak of 
his patriotism. I have always believed that 
Mr. Webster, more than any other one man, 
was entitled to the credit of that grand and 
universal outburst of devotion, with which 








the whole North sprang to arms in defense 
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of the Constitution and the Union, many 
years after his death. When the first shot at 
Fort Sumter, like a fire-bell in the night, 
roused them from their slumber, and con- 
vinced them that the great citadel of their 
liberties was in actual danger. Differ as we 
may and must as to his final course in his 
declining years, the one great fact can never 
be blotted out, that the great work of his 
grand and noble life was the defense of the 
Constitution — so that he came to be known 
of all men as its one Defender —that for 
thirty years he preached to the listening 
nation the crusade of nationality, and fired 
New England and the whole North with its 
spirit. He inspired them to believe that to 
uphold and preserve the Union, against 
every foe, was the first duty of the citizen; 
that if the Union was saved, all was saved; 
that if that was lost, all was lost. He 
molded better even than he knew. It was 
his great brain that designed, his flaming 
heart that forged, his sublime eloquence that 
welded the sword, which was at last, when 
he was dust, to consummate his life’s work, 
and make Liberty and Union one and in- 
separable forever. ; 

And so, in large measure, it was with Mr, 
Choate. His glowing heart went out to his 
country with the passionate ardor of a lover. 
He believed that the first duty of the law- 
yer, orator, scholar was to her. His best 
thoughts, his noblest words, were always for 
her. Seven of the best years of his life, in 
the Senate and House of Representatives, at 
the greatest personal sacrifice, he gave ab- 
solutely to her service. On every great 
question that arose, he made, with infinite 
study and research, one of the great speeches 
of the debate. He commanded the affec- 
tionate regard of his fellows, and of the 
watchful and listening nation. He was a 
profound and constant student of her history, 
and revelled in tracing her growth and prog- 
ress from Plymouth Rock and Salem Har- 
bor, until she filled the continent from sea 
to sea. He loved to trace the advance of 





the Puritan spirit, with which he was him- 
self deeply imbued, from Winthrop and 
Endicott, and Carver and Standish, through 
all the heroic periods and events of colonial, 
and revolutionary, and national life, until, in 
his own last years, it dominated and guided 
all of free America. He knew full well, 
and displayed in his many splendid speeches 
and addresses, that one unerring purpose of 
freedom and of Union ran through her whole 
history; that there was no accident in it all ; 
that all the generations from the Mayflower 
down marched to one measure and followed 
one flag. That all the struggles, all the self- 
sacrifice, all the prayers and the tears, all 
the fear of God, all the soul-trials, all the 
yearnings for national life, of more than two 
centuries, had contributed to make the 
country that he served and loved. He, too, 
preached in season and out of season the 
gospel of Nationality. He was the faithful 
disciple of Webster, while that great Master 
lived, and, after his death, he bore aloft the 
same -standard and maintained the same 
cause. Mr. Everett spoke nothing more 
than the truth, when he said in Faneuil Hall, 
while all the bells were tolling, at the mo- 
ment when the vessel bringing home the 
dead body of his lifelong friend cast anchor 
in Boston Harbor: ‘If ever there was a 
truly disinterested patriot, Rufus Choate 
was that man. In his political career there 
was no shade of selfishness. Had he been 
willing to purchase advancement at the price 
often paid for it, there was never a moment, 
from the time he first made himself felt and 
known, that he could not have commanded 
anything that any-party had to bestow. But 
he desired none of the rewards or honors of 
success.” 

He foresaw with clear vision that the divi- 
sion of the country into geographical parties 
must end in civil war. What he could not 


see was that there was no other way — that 
only by cutting out slavery by the sword, 
could America secure Liberty and Union 
too— but to the last drop of his blood, and 
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the last fiber of his being, he prayed and 
pleaded for the life of the nation, according 
to his light. Neither of these great patriots 
lived to see the fearful spectacle which they 
had so eloquently deprecated. But when at 
last the dread day came, and our young 
heroes marched forth to bleed and die for 
their country, their own sons among the fore- 
most, they carried in their hearts the lessons 
which they had taught, and all Massachusetts, 





all New England, from the beginning, marched 
behind them, “carrying the flag and keeping 
step to the music of the Union,” as he had 
bidden them, and so I say, let us award to 
them both their due share of the glory. 

Thus to-day we consign this noble statue 
to the keeping of posterity, to remind them 
of ‘the patriot, jurist, orator, scholar, citizen 
and friend,” whom we are proud to have 
known and loved. 


WHAT MAKES CONVICTS? 


MASSACHUSETTS society for the 
investigation of the relation of the 
liquor traffic to crime asked me to inquire 
into the habits of the convicts at Joliet (Ill.) 
as to the use of intoxicating drinks, with all 
the care possible, to assist the society in its 
endeavor to reach some reliable conclusions 
onthe question. I complied with its wishes 
as best I could, and through the warden’s 
favor and this request I had opportunity to 
learn more of the drink and the social habits 
of convicts than I otherwise would have 
known. I called many of the men before 
me and talked over the manner of their 
former lives without reserve, and by ques- 
tions and answers got many facts which 
throw light on the question of what were 
the principal causes of their criminal actions. 
I also examined the institution’s records 
covering these points in the cases of 1200 
men. The memoranda I made of the con- 
versations thus had with the men interviewed, 
and of the facts furnished by the prison’s re- 
cords to supplement and correct the matter 
gained through the interviews, fill many 
pages, and cannot be given here. The con- 
clusions of the whole matter are as follows : — 
The leading causes of crime are bad 
heredity and bad homes and home surround- 
ings in youth, and, later in life, drink habits, 
licentiousness, gambling and bad literature. 





It sometimes is asserted that our prison 
population is drawn almost wholly from the 
illiterate classes, and that colleges and high 
schools are sovereign cure-alls for what 
some call the disease of criminality. An 
examination of the reports of the Joliet pen- 
itentiary hardly upholds that assertion. The 
facts given in these reports are in harmony 
with those given in prison reports generally, 
if one may be allowed to draw so general a 
conclusion from the many reports which pass 
under one’s eyes in a four-years’ study of 
prison work. The report of the Joliet prison 
for 1896 is a fair average of the reports from 
that institution on this question for many 
years. I have the reports for the last 
twenty-five years before me as I write, and 
I give the facts from it as a fair index to all 
and because they are the most recent. 

September 30 of that year there were in 
Joliet prison 1,319 convicts. Of this num- 
ber 86 were wholly illiterate, 22 were able to 
read and write a little, 206 others could read 
and write, 825 had a common-school educa- 
tion and go claimed to have had the benefits 
of high-school and collegiate courses. The 
wholly illiterate population was six and one- 
half per cent of the whole and the high- 
school and college representatives in the 
prison population were only a little under 
seven per cent of the whole. Taking into 
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account the comparatively small number of 
persons who get into our high schools and 
colleges and the comparatively large number 
whose educational advantages never enabled 
them to do more, in an intellectual way, 
than read and write a little, the figures do 
not seem to show that higher education in- 
evitably tends to rid us of criminality. A 
report from Sing Sing, N. Y., says that of a 
prison population there of 1,382, 120 were 
ranked as uneducated, 13 had an academic 
education, 6 a collegiate education, and 
1,243 had a common-school education. 

The majority of the men in the Joliet pen- 
itentiary are unmarried, and most of them 
are comparatively young. The social rela- 
tions of convicts are not given in the pub- 
lished reports of any of the penal institutions 
of our State, but I was privileged to examine 
records at Joliet in which the family rela- 
tions of men in that institution are set forth, 
in so far as they can be gathered from the 
men themselves and from more or less cor- 
roborative evidence that necessarily comes 
to the notice of the prison officials in dis- 
charge of their duties. I have looked 
through part of the memoranda I made of 
that examination, which extended to 3,000 
cases, and of 1,042 cases thus re-examined 
I find that 664 men were reported un- 
married, 62 were widowers, 79 had been 
married, but had separated from their wives, 
in six cases the family relations were not 
known, and in 231 cases the men were mar- 
ried and living with their families when they 
were arrested for the crimes of which they 
were convicted. 

For some years, too, youths and young 
men convicted of crime have been sent to 
the reformatory at Pontiac. While the re- 
port of that institution is silent on this 
question, it tells us the ages of those in the 
institution, and these range from ten to 
twenty years. The number of inmates of 
any given age there seems to increase as the 
age is increased. The ages from sixteen to 


twenty have more representatives than those 





from twelve to sixteen. It seems probable 
that few, if any, of these youths and young 
men are married, and it seems more than 
probable that from one half to two thirds 
of the 1,127 inmates on hand October 1, 
1896, belong to the territory in Illinois that 
sends its adult convicts to Joliet. Add 600, 
then, to the 1,042 cases of which I have 
written above, and of the 1,642 convicts 
thus reported, 1,400 were single and 231 
were married and living with their families 
when convicted of the crimes for which they 
were sent to prison; that is, but one seventh 
of the whole number had their own homes 
and were living in them. 

I have before me a report of arrests made by 
the police of Chicago during 1894 and 1895, 
and it shows that nearly three quarters of the 
whole number arrested were unmarried. 

The lack of good homes and good home 
surroundings is a factor too often overlooked 
when we essay to study the leading causes 
of crime. It is one of the tremendous facts 
of human life that by every act, impulse and 
thought men are fashioning not themselves 
only but those around them and those who 
may come after them in remote generations. 
It is hard for him who has come inxo this 
world of a bad ancestry, and who has al- 
ways been surrounded by drunkenness, 
oaths and uncleanliness, and from his youth 
has breathed the air of the slums, to lead an 
upright life. We distrust these classes, and 
our distrust brings about their continuance 
and their multiplication. It becomes to us 
very expensive in the end. By our distrust 
we help make the thief, the burglar and the 
incendiary and by our penal system we help 
keep him so. 

Emerson once said: “ Let our affection 
flow out to our fellows: it would operate in 
a day the greatest of all revolutions. Our 
acceptance of the sentiment of love through- 
out Christendom, for a season, would bring 
the felon and the outcast to our feet in tears, 
with the devotion of his faculties to our ser- 
vice.” — J. D. ROTH, tu the Chicago Record. 
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JUDICIAL COMEDIES IN SAMOA. 


By Grorce H. WESTLEY. 


EFORE the white man came to Samoa, 
the natives possessed a judicial system 
which, though based upon the undesirable 
element of superstitious fear, was all that 
was required to make them live peaceful 
and decent lives. The foreigner brought 
lawlessness and disorder; he was but indif- 
ferent honest in his dealings with the na- 
tives, he refused to be judged according to 
their primitive methods, but worst of all he 
multiplied evil in the islands by introducing 
bad whiskey with all its attendant crimes. 
And so it came to pass that Samoa won for 
itself the very undesirable name of the Hell 
of the Pacific. 

The aborigines of Samoa had a series of 
well understood laws, even before they had 
a written language. Murder was punished 
with death; adultery with the loss of eyes, 
nose, or ears, these latter organs being bitten 
off by the person who had been wronged. 
For minor offenses, such as using disrespect- 
ful language to a chief, rude behavior to 
strangers, pulling down a fence, or mali- 
ciously cutting a fruit tree, there were lighter 
and fit punishments, such as compelling the 
culprit to sit for hours in the broiling sun, 
hanging him up by the heels, beating him 
with clubs, or, more picturesquely, making 
him take five bites at a certain pungent root 
which is hotter than cayenne pepper,or play 
at hand-ball with an unpleasantly prickly 
little creature known as the sea-urchin. 

The machinery of their judicial system 
consisted of oaths, ordeals, and compurga- 
tion. When a crime had been committed, 


an order was given by the chief for all the 
townsfolk to gather on the village green. 
Floor-mats were brought from the nearest 
houses and laid upon the turf, in the shade 
of a spreading tree. 
then take oath that he was clear of any com- 








Each villager would | 
| description was permitted without restric- 


plicity in the offense — all save the guilty 
one, who, fearing the vengeance of the az¢z, 
the god of the town, would not dare to take 
the oath of innocence. Another method of 
discovering the culprit was this. The chief 
would take a certain plant and chew it, eject- 
ing the juice into the hollow of his right 
hand. Then extending his arm full length, 
he would solemnly call over the names of 
his people; so long as the innocent were 
named the fluid in the hollow of his hand 
would give no sign, but on the mention of 
the guilty one, the liquor would run over 
the edge of his hand and up his arm. If 
several persons were involved in the crime, 
the degree of each one’s guilt was determined 
by the distance the fluid ran up the chief’s 
arm, before it spilled to the ground. 

These and other picturesque methods of 
determining guilt have gradually been sup- 
planted by the more prosaic modern judicial 
forms, — not entirely however, for when by 
the Berlin Act of 1889, Great Britain, the 
United States, and Germany concluded to 
establish in Samoa a Supreme Court in 
which foreigners could have their disputes 
settled, it was at the same time agreed that 
the natives should be allowed, if they chose, 
to try their own cases in their own peculiar 
way. And in some parts of the islands, the 
old customs are still continued. 

For some years previous to this Berlin Act, 
and while the foreign element was increas- 
ing, an element which, as I have said, would 
not recognize the native courts, and did not 
particularly desire any other, Samoa was in 
a sort of legal pandemonium. A rowdy 
half-caste population had sprung up, who 
led the natives into all the vices of their 
beach-combing progenitors; the sale of 
liquors of the vilest and most maddening 
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tion, to natives and whites, amongst whom 
were many men whose very existence de- 
pended upon disorder, and who occupied 
their whole time in fostering it. During this 
period the consuls of the three civilized na- 
tions had some control over their country- 
men, but not much; and there were in the 
place many whites of no nationality what- 
ever, who considered themselves responsible 
to no one, and acted in full accordance with 
that idea. 

When Sir A. H. Gordon visited the islands, 
in 1879, as Britith Commissioner for the 
negotiation of a treaty with Samoa, he insti- 
tuted a scheme of reform. Assisted by the 
American and German consuls, he induced 
the Samoan government to give over the 
jurisdiction of the town, harbor, and neighbor- 
hood of Apia to a municipal board, consist- 
ing of the three foreign representatives and 
three men whom they should select. This 
board was authorized to levy rates and issue 
licenses for the purpose of defraying the ex- 
penses of the government of the municipal- 
ity, police, etc. and for carrying on the 
necessary public works, such as jails, roads, 
and bridges. A magistrate was appointed, 
who within certain limits could impose fines 
and imprison for breaches of the regulations, 
and who had charge of the police and pris- 
oners, superintending all public labor. At 
his court, always sitting, investigation of 
complaints and redress of wrongs could be 
attained by any and every one. 

To conclude these dry details let me men- 
tion one of the restrictions passed by this 
municipal board, and show how some of the 
people got around it. It was forbidden 
under a heavy penalty to supply the natives 
with liquor. But the half-castes did not 
come under this law, so it was a common 
thing in the evening to see half-caste young 
women one after another coming out of the 
dancing dens when a sailor’s ball was going 
on, with their mouths full of spirits which 
they would eject into the mouths of their 
black relations expectantly waiting outside. 





An Englishman who visited Samoa in 
1884, witnessed the following amusing inci- 
dent. He turned in one day at the Court 
House, where a case was in course of trial. 
It was that of a native who had attempted 
to steal a pair of trousers, of which attempt 
the evidence of the woman charging him 
was quite sufficient to convict him; in fact 
he did not deny the charge. After receiving 
his sentence, he requested permission to ask 
a few questions of the magistrate. Said he, 
“You white men always tell us that it is 
wrong to fight.” 

“Yes,” said the magistrate. 

“ And whether right or wrong, to fight is 
against the law and punishable by the mag- 
istrate?” 

“ Yes.” 

“If one fights and the other does not, the 
one who fights is convicted of assault and 
punished?” 

“ Yes, if so proved.” 

“ Then,” exultingly burst out the injured 
man, “ punish that woman, for when I was 
running off with the trousers, she punched 
me in the back two or three times, and I did 
not hit her.” He went off to be locked up, 
bewailing the inconsistency of the white man’s 
law. 

It is not surprising that the Samoans with 
their simple methods of determining guilt, 
should have found it very hard to under- 
stand our complicated judicial machinery. 
On one occasion in trying to conform with 
unfamiliar methods, they made some very 
amusing blunders. The case occurred in 
1882 or thereabouts, and was this. A young 
Samoan killed a black boy who was working 
on a German plantation, and the German 
consul, hearing of the matter, made the King 
and government distinctly aware that Ger- 
many would require rigorous justice done. 
Having a desire not to offend that power, 
the parliament of fazpule complied with the 
demand and immediately passed sentence of 
death upon the murderer. This, however, 
did not satisfy the consul. He again wrote 
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them saying that he could not agree to the 
man being sentenced in this summary man- 
ner, and pointed out that civilized legal pro- 
cedure demanded first a trial and a convic- 
tion. 

The Samoan authorities complained over 
this, feeling that the consul was putting 
them to needless trouble; if the man was 
hanged what more could be required? Never- 
theless they agreed to give the accused a 
trial and asked the consul to assist them with 
the indictment and other formalities he had 
mentioned in his letter. This the consul 
did, insisting at every step upon a careful 
attention to judicial routine. The indict- 
ment was made out, and the prisoner put 
upon his defense. He immediately pleaded 
guilty. He was then told that he must deny 
his guilt in order that there might be a trial, 
whereupon the court, the jury, and the wit- 
nesses came to the conclusion that the con- 
sul had changed his mind and did not want 
the man convicted. Therefore, every wit- 
ness gave his testimony and took solemn 
oath that he had seen the accused “not 
commit the crime.” This brought the rep- 
resentative of Germany to his feet in- protest, 
and the prosecutor, believing he had changed 
his mind again and wanted to have the 
prisoner hanged, offered to recall the wit- 
nesses and have them swear the exact op- 
posite, that they “ad seen the murderer kill 
the black boy. 

After the consul had expressed his horror 
of such perjury, a new lot of ‘“ witnesses” 
was Called in, the prisoner’s guilt was proven, 
and he was sentenced to death. 

Dying is no very hard matter for the Poly- 
nesian, and next day the young murderer 
ascended his scaffold jauntily smoking a 
cigarette. The rope was adjusted and every- 


thing was ready for the fatal drop, when the 
consul called for a pause in the proceedings. 
After a lengthy speech upon the enormity 
of the prisoner’s crime, he declared that the 
German honor was now satisfied, and recom- 
mended a commutation of sentence. 


King 











Malietoa, after some severe words to the 
prisoner, commuted the sentence to impris- 
onment with hard labor for three months. 
Again the consul rose to his feet in protest ; 
and the sentence was again revised to hard 
labor for ten years, and the culprit was set 
to work immediately in taking down his own 
gallows. 

The following morning he began his sen- 
tence with the hard labor of sitting in front 
of the royal hut and weeding the path wher- 
ever he could find a bit of shade. This was 
repeated for ten days, when an English 
planter offered to take the man and work 
out his sentence on the bush estate of Sui- 
singa. To save the cost of keeping the male- 
factor the authorities accepted the offer, and 
he had not been there more than a week 
when he ran away from Suisinga and re- 
turned to his own town, where he is to-day 
held in high honor for his safe passage 
through white man’s law. 

The Berlin Act of 1889, signed by the 
United States, Great Britain and Germany, 
recognized the independence of the Samoan 
government, according to their own laws 
and customs; but at the same time made 
provision for the establishment of a Supreme 
Court,of, Justice for the adjustment of claims 
and titles to land, for the raising of taxes, 
and for the restriction of the sale and use of 
arms and intoxicating liquors. This court 
is maintained at an annual cost of about 
$6,000. Then there are the wholly native 
courts which deal with cases in which no 
white foreigner is involved. Each town has 
its judge, every district its chief judge, and 
over all is a chief justice. 

Concerning one of the incumbents of this 
last office, a rather interesting story is told. 
It appears that when the Berlin Act went 
into effect, a few thousand dollars of funds 
of the old municipality was turned over to 
the new authorities, who decided to employ 
the sum for the maintenance of prisoners. 
When the aforesaid judge sent in his bill 
week after week for the keep of prisoners in 
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his jail, it was noticed that the amount was 
always the same. As the sentences of those 
confined there were very short, and it was 
scarcely probable that the jail would always 
have the same number of occupants, sus- 
picion was naturally aroused, and an investi- 
gation was made. It was found that the 
judge was in the habit of regularly ar- 
raigning the members of his family, put- 
ting them through trial, sentencing them in 
batches to his jail, and sending in the bill 
for their keep, to be paid out of the public 
fund. 

A word on the jails of Samoa. The 
government jail, the Fale Puipui or fenced 
house, is a shell of corrugated iron set in a 
small compound fenced by a corrugated iron 
wall. The rigors of confinement there are 
tempered by the customs of the country to 
such an extent that the Samoan would almost 
as soon be in jail as not. During the day 
the prisoners are rented to the municipality 
of Apia for a shilling a day, and they may 
be seen dawdling over petty tasks upon the 
public roads. At night they are supposed 


to be locked within their sheet-iron com- 
pound and fed on prisoner fare; but the 
jailers allow the gates to remain open and 





admit visitors, particularly those who arrive 
with baskets of food. If a prisoner is of 
higher rank than the jailer, the latter may 
not stop him if he should desire to go out to 
spend the evening with friends, and it is quite 
a common thing for one to pass in the streets 
of Apia, a swaggering party of jail inmates 
out for an airing. 

It is said that a chief justice, who rather 
coddled the natives and used to encourage 
secret political meetings under the shades of 
night, had the pleasure one evening of dis- 
cussing politics at one of these gatherings 
with a man whom only a few days before he 
had sentenced to confinement. When he 
discovered this loose condition of affairs in 
regard to the execution of his sentences, he 
was far from pleased, but as the matter was 
involved with the tortuous game of Samoan 
politics, he thought it wise not to make a 
public clamor over it. He took steps in the 
matter privately, however, and there soon 
appeared on the inner side of the prison 
gate a public notice, signed by Mulianga as 
chief turnkey, warning all prisoners that it 
was forbidden for any of them to pay even- 
ing calls upon the chief justice at his 
residence. 
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IRISH LEGAL REPARTEES. 


II. 


HE date of one of the earliest mots of 

Jeremiah Keller, the noted Irish King’s 
Counsel and wit of the late decades of the 
last century and the earliest decades of the 
present century, can be accurately fixed. 
A young barrister, who lodged in the house 
of a Mr. Moore, a grocer in Aungier Street, 
Dublin, invited some friends, of whom Keller 
was one, to dinner. Immediately after din- 
ner the servant announced that “ Mrs. Moore 
was confined, and the baby was a boy.” The 
host proposed the adjournment of the party | 
to a neighboring tavern, where they could 
indulge their merriment without disturbing 
his landlady. ‘Quite right,” said Keller, 
“that we should adjourn fro re naté.” The 
baby whose birth caused the adjournment 
of this convivial party was Thomas Moore, 
the illustrious Irish poet. The date of his 
birth, and of Keller’s joke, was the 28th of 
May, 1779. 

Keller, on being appointed executor to 
the will of a very eminent shoemaker, whose 
affairs were so complicated as to render a 
suit for the administration of his personal 
estate a necessity, was asked in what capac- 
ity he proposed to sue. ‘Of course,” was 
the ready reply, “ I'll shoe as sole executor.” 

In an argument at the bar, Mr. Amory 
Hawksworth, a very eminent member of the 
Munster Bar, who was opposed to Keller, 
much impressed the judge, who asked, 
“What reply do you make to that, Mr. 
Keller?” ‘This, my Lord,” replied the 
wit : — 

«¢« Amory Hawksworth, Amory Hawksworth, 

Little your talk; little your talk’s worth.” 

When Mr. Edward Mayne, a pretentious, 
silent, decorous person, who had contrived 
by solemnity of manner to impose himself 
as a great lawyer on the public, was elevated 





to the bench, Keller, one of his contempo- 





raries, came into court and, in a tone which 
could reach the bench, said, as if thinking 
aloud: ‘‘ Well, Mayne, there you are; there 
you have been raised by your gravity, while 
my levity sinks me here.” 

A Mr. William MacMahon, who became, 
in 1814, Master of the Rolls in Ireland and 
was created a baronet, was wont to con- 
fuse metaphors somewhat strangely — so 
strangely, indeed, that it was believed that 
the confusion was not undesigned, and 
meant for the purposes of mirth. Here are 
examples: ‘“ Gentlemen of the jury, I smell 
a rat, but I'll nip it in the bud.” Again: 
“ My client acted boldly; he saw the storm 
brewing in the distance, but he was not dis- 
mayed; he took the bull by the horns, and 
he indicted him for perjury.” 

It is related that when addressing juries, 
MacMahon was accustomed to _ scatter 
showers of saliva somewhat unpleasantly 
on his neighbors in the bar seats. This 
coming very unexpectedly on the head of 
Sir John Franks, who sat next to Mr. Wil- 
liam Henn, who was subsequently a Master 
in Chancery, Henn observed, “I thought 
we were near the Cove of Cork, but it is 
plain we are within reach of Spithead.” 

The late Mr. Baron Green and Mr. Justice 
Crampton were on circuit together at Ennis. 
They were taking a stroll in the morning 
before going into court and, approaching a 
crowd of persons going into the town, were 
accosted by a man, who civilly took off his 
hat and said: “Maybe, gentlemen, you 
were in the court yesterday?” ‘ Yes, my 
man,” replied Baron Green. “ And can your 
honor tell us what was done to the boys of 
O’Shaughnessy’s?” (Fhe reference was to 
men tried for faction fighting.) ‘I do not 
know,” answered the Baron, who had been 
engaged in the record court, “but I think 
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this gentleman,” indicating his brother judge, 
“may know all about them.” ‘ They were all 
acquitted,” said Judge Crampton. ‘Then, by 
the powers,” shouted the rustic, “they must 
have had great interest intirely.” When they 
were out of reach of hearing by the crowd, 
Baron Green gravely observed : ‘‘Oh, Cramp- 
ton, how well that fellow knew you!” 

A barrister, whose son did not bear a high 
character and had been lately robbed, on 
meeting Parsons said, “ Did you hear of my 
son’s robbery?” “No, my dear friend,” re- 
plied Parsons. ‘‘ Do tell me. Whom did he 
rob?” 

A country gentleman, who was suspected 
of sympathizing with the rebellion of 1798, 
wished to clear his character to Parsons and, 
repudiating all disloyal inclinations, said, “ It 
is well known I have a stake in this coun- 
try?” ‘Faith, if you have,” said Parsons, 
‘‘there’s a pike at the other end of it.” 

Mr. Baron Green recorded to Mr. O’Flan- 
agan, who has related them in his “ Munster 
Circuit,” the following witticisms of Lord 
Norbury: When charging the jury in a 
breach of promise, the letters of the faith- 
less defendant had been so long in the 
plaintiff’s pocket, or so often shown to her 
sympathizing friends, that they were greatly 
frayed at the folds, and almost in tatters. 
“Gentlemen,” said Lord Norbury, carefully 
holding up one of the epistles to the gaze of 
the jury, “‘ it’s easy to see that these are love- 
letters, because they’re so mighty tender.” 
In a case wherein the plaintiff’s attorney’s 
name was Norman, he seemed quite jubilant, 
as though anticipating a verdict. The chief 
justice said: ‘“‘ Take care, it’s not the Nor- 
man conquest yet.” When Lord Brougham 
charged him with having fallen asleep on a 
trial for murder, he is reported to have de- 
clared that he would resign in order to de- 
mand satisfaction, as ‘That Scotch broom 
(Brougham) wanted nothing so much as an 
Irish stick.” 

Some further instances of O’Connell’s dar- 
ing but successful humor in the defense of 





prisoners may be of interest. Two brothers 
were indicted for incendiarism at Ennis. It 
was alleged that a police-barrack had been 
ignited by means of a jar of pitch found 
half-consumed near the burnt bdrrack. 
O’Connell, who was engaged for the de- 
fense, contrived to get a skillet containing 
pitch secretly placed near the witness-chair. 
The principal witness swore that he dis- 
covered the barrack on fire, and knew it 
was set on fire by pitch, for he got the 
smell of it. He was then cross-examined 
by O’Connell: “You know the smell of 
pitch then?” said O’Connell. ‘I do well,” 
said the witness. ‘‘ You seem a man able 
to smell pitch anywhere?” said O’Connell. 
“ Anywhere I found it.” ‘ Even here in 
this court house if it was here?” ‘No 
doubt I would.” ‘And do you swear you 
don’t get the smell of pitch here?” asked 
O’Connell. “I do,” solemnly replied the 
witness. “If it was here, I’d smell it.” 
O’Connell then disclosed the pitch which 
was placed near the witness’s chair, and told 
him to go down. This ruse saved his client. 

At Limerick O’Connell was defending, in 
a hopeless case, two men for robbery. A 
young priest gave evidence as to their char- 
acter for honesty. He replied to the ques- 
tions of counsel in stilted terms, and made 
use of sesguipedalia verba. Judge Torrens 
at length cut him short. O’Connell, assum- 
ing an air of great indignation, addressed 
the prisoners: ‘ My poor fellows, bigotry is 
on the bench, and when your excellent young 
priest has been so ignominiously turned out 
of court I am in despair of being able to 
serve you. Here are your brief and fee.” 
He then muttered in a stage whisper, as if 
thinking aloud, “My innocent clients, I 
despair altogether now of your acquittal: 
never were men hanged so unjustly. The 
only hope I can look to is that, if your sen- 
tence is not carried into execution before 
the twelve judges meet, I may bring this 
case before them.” Judge Torrens was the 
dupe of O’Connell’s ruse. He disclaimed 
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any intention of dealing harshly toward the 
priest, and invited O’Connell to continue the 


defense. The case went on, and the judge 
laid so much stress on the character given to 
the prisoners for honesty, that they were ac- 
quitted by the jury. 

Mr. O’Flanagan has preserved some of 
the don mots of Mr. Wyndham Goold, a son 
of an eminent Master in Chancery. He was 
a member of the Munster Circuit, and early 
in life entered Parliament as representative 
of the County of Limerick. He died before 
he had attained his prime, and thus a career 
was terminated which promised to be one 
of conspicuous success. An old gentleman 
named Crowe, a land agent in the County 
Clare, was remarkable for the extraordinary 
length of his nose. Mr. Crowe was appel- 
lant in a civil bill appeal from a decision of 
the county court judge to the judge of assize. 
The merits of the case were with him, but the 
judge refused to disturb the decision of the 
county court judge, and told Mr. Crowe he 
could only obtain relief in equity, adding, “I 
regret I cannot do what you are entitled to, as 
this court is only a court of equity for the de- 
fendant. If you want to enforce your claim, 
you must go to the Lord Chancellor.” “It is 
plain,” whispered Goold to one of his friends 
who was sitting in court, “it is plain Crowe 
will have Zo file his bill.” 

When walking with a brother barrister 
named Hunt in the streets of Dublin in a 
severe frost, Hunt more than once was in 
danger of falling on the ice, and was only 
rescued by Goold’s aid. “If,” said Goold, 
“you don’t mind where you walk, you'll be 
called ‘ Hunt the Slipper.’” 








We will conclude by the relation of repar- 
tees which were conveyed in verse, and have 
been resctied from oblivion by Mr. O’Flana- 
gan, to whose work, ‘“‘ The Munster Bar,” we 
have been indebted for many of the do mots 
produced in this article. 

Mr. John Anster, the distinguished trans- 
lator of Goethe’s ‘‘ Faust” and Professor of 
Civil Law in the University of Dublin, was 
appointed Registrar of the Irish Court of 
Admiralty, over which the late Sir Henry 
Meredyth, a very prosy speaker, presided. 
Anster was congratulated on obtaining a 
sinecure. ‘‘What do you mean by a sine- 
cure?” asked Anster. ‘“ A place with little 
or nothing to do.” “Then you are greatly 
mistaken if you think I am so fortunate.” 
“What have you to do?” was the rejoinder 
of his friend, who was somewhat amazed by 
Anster’s remark. ‘‘ Why listen to the judg- 
ments of Sir’ Henry Meredyth,” replied 
Anster, adding the couplet : — 


‘¢ If you want to be bored, and bored to the very death, 
Go list to a speech from Sir Henry Meredyth.” 


Michael Joseph Barry, a member of the 
Munster Circuit in the forties, was favorably 
known for his poetry, and also for his book 
on “ Chancery Practice.” Another barrister 
of the same name, Mr. Michael Barry, occa- 
sionally obtained briefs and invitations to 
parties which were designed for the wit, 
poet and text-book author who, stung by 
these mistakes, wrote this couplet : — 


«* No wonder my namesake my anger provokes, 
For he’s feed for my law and he’s fed for my jokes.” 


— The Law Times. 
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A FEW NOTES ON DUCKING STOOLS.’ 


By LLEWELLYN Jewitt, F. S. A., Etc. 


I. 


UT few people can have glanced into 
the corporation accounts of our old 
boroughs without seeing here and there an 
entry of the use of that formidable and dis- 
graceful engine of punishment, the Ducking 
Stool; but few perhaps are aware how gen- 
eral was its use, or how high its antiquity. 
A few notes, therefore, though hastily 
thrown together, may not be uninteresting 
to my readers, in continuation of the paper 
on Branks, which I gave in the last number. 
Corporations of towns, and lords of the 
manor, as well as others, had in the middle 
ages the right of inflicting punishment for 
various offences committed. within their 
jurisdiction, and as they abrogated to them- 
selves the power of zzflicting punishment, so 
they took upon themselves the right of de- 
vising the mode by which it was inflicted. 
Thus the Brank, which we have seen was 
pretty generally adopted by towns, was 
varied in its character according to the 
tastes —shall we say —of the authorities, or 
the requirements of the localities. So with 
the Cucking Stool—in some places it was 
simply a chair in which the offender was 
placed and dragged round the town, while 
in others it was affixed to a pole, so that 
the poor woman’s tormenters might play at 
“see-saw” with her over a pool of water, 
and give her a dip over the head each time 
she descended, while in others again it was 
hung at the end of a chair or rope, passed 
over pulleys, and drawn up and down again 
into the water at pleasure. 

The earliest mention of the “ cuck-stool”’ 
is in Domesday Book, in which it is men- 
tioned as being.in use in Chester, where it is 
called “cathedra stercoris,’ a name which 
sufficiently implies that the origin of the 





punishment was as degrading an one as 


could well be conceived. This was the 
“ cuck (or cucking) stool”; not the duck- 
ing stool, which was a later addition to the 
degradation, when the terms became synony- 
mous. The “cucking stool,” ‘ducking 
stool,” and ‘tumbrell,” have often been 
confounded one with the other, and most 
writers have considered them to be but dif- 
ferent names for the same thing. A careful 
examination of the various records of their 
use remaining has, however, led me to the 
conclusion that they were all three distinct 
varieties of punishment. In the “ cucking 
stool,’ the culprit was placed before her 
own door, or in some other public place, for 
a certain time, and subjected to the jeers of 
the passers by and of the viciously inclined. 
On the “tumbrell” she, or he, was drawn 
round the town, seated on the chair, and 
this was sometimes so constructed as to be 
used for “ducking” as well; but the ‘ duck- 
ing stool,” par excellence, was the one 
fixed, or moveable, but made specially for 
the purpose of immersion. To be set on 
the cuck stool was formerly a_ punish- 
ment for fraudulent bakers and brewers, as 
well as for common scolds and brawlers; 
but the tumbrell was still more commonly 
used for that purpose. In the “ Regiam 
Majestatem,” it is declared, if any alewife 
‘““makes evill ail, contrair to the use and 
consuetude of the burgh, and is convict 
thereof, shee sall pay ane unlaw of aucht 
shillinges, or shall suffer the justice of the 
burgh, that is, shee sall be put upon the cock- 
stule.” In the Common Hall accounts of 
the borough of Leicester, it was ordered in 
1467, ‘that scolds be punished by the 
Mayor ov a cuck-stool before their door, 
and then carried to the four gates of the 
1 From the Reliquary. 
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town,” which would be on a tumbrell. In 
1555 itinerant singing women were ordered 
to be put oz the cuck-stoles of the towns, by 
the Queen Regent of Scotland, and in the 
“Homily against Contention,” 1562, it is 
said, “in all well-ordered cities, common 
brawlers and scolders be punished with a 
notable kind of paine, as to be set on the 
cucking-stole, pillory, or such like.” Ina 
MS. in the Bodleian Library occurs the 
following : — 

«« Item — If an woman comme onto this lord- 
shep an wold be kept privee withynne, and it be 
not the holders wil, thei shall doo the officers for 
to wite upon the peine of xl.s. and the same 
woman shal be take and made a fine of xx.s. and 
be sette thries upon the cokyngestoele, and than 
forswere the lordship.” 

Borlase speaks of the cucking stool as a 
seat of infamy, wherein scolds and others 
were compelled to abide, with bare head 
and foot, the derision of passers-by. Allu- 
sions to its use in this way, among the old 
writers, are not uncommon, and many pages 
might well be filled with curious notices 
from their works. 

In ‘‘ Poor Robin,” 1693, the writer says :— 


“‘ This month we may safely predict, that the 
days will be short, and the weather cold ; yet not 
so great a frost as that there will bea fair kepton 
the Thames. Should all women be like patient 
Grizel, then we might make Christmas-blocks of 
all the cucking-stools.” 


And again in 1746: — 

“Since the excellent invention of cucking- 
stools, to cure women of their tongue, combates 
999 years, 


+« Now if one cucking-stool was fore each scold, 
Some towns, I fear, would not their number hold, 
But should all women patient Grizels be, 
Small use for cucking-stools they’d have, I see.” 


In the “New Help to Discourse,” we 
read : — 
“On a Ducking-stool. — Some gentlemen 
travelling, and coming near the town, saw an old 
woman spinning near a ducking-stool; one, to 
make the company merry, asked the good woman 





what that chair was made for? Said she, You 
know what it is. Indeed, said he, not I, unless’ 
it be the chair you use to spin in. No, no, said 
she, you know it to be otherwise ; have you not 
heard that it is the cradle your good mother has 
often layn in?” 


In Derby the ducking stool, which was 
propably a suspended one, was fixed over 
the Markeaton Brook, at the bottom of St. 
Mary’s Gate, by the mill now worked by 
the Derby Flour Society. It was in being, 








at all events, about a century ago, and the 
mill to which we have alluded is still known 
as ‘Cuckstool Mill,” and the water adjoin- 
ing as “Cuckstool Mill Dam.” Wooley, 
who wrote in 1712, thus speaks of the 
ducking stool: 

“ Over against the church steeple (All Saints), 
is St. Mary’s Gate, which leads down to the brook 
near the west side of St. Werbugh’s Church, over 
which there is a bridge to Mr. Osborne’s mill, 
over the pool of which stands the Ducking Stool.” 


In 1729 it was repaired, as will be seen 
from the following items in an account of 
one Thomas Timmins, a joiner: 


ae 
To ye Cuckstool, I stoop .... . . oro 
2 Foot and $ofJoyce fora Rayle. . . . 005 
Ja. Ford, jun., 4 day at Cuckstool . . . 007 


Of course there are no remains now ex- 
isting of this stool, and even the exact spot 
where it stood, so many have been the alter- 
ations of the premises, is difficult to deter- 
mine. 
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At Chesterfield a ducking stool existed 
until about sixty years since, when it was 
taken down by a joiner named Samuel 
Stocks, — a somewhat ominous name in con- 
nection with obsolete. punishments — re- 
moved to his yard in Lord’s-mill street, and 
rotted away in a couple of years. I am in- 
debted for much information concerning this 
stool to Mr. Walton of Chesterfield, who 
informs me that his father, at the age of 
seventy-five, remembered its removal, and 
who also, on the authority of an old inhabi- 
tant of the town, now living, tells me that 
it was last used about seventy years ago. 
Ordinarily one or two immersions of the 
poor victim was all that was inflicted, but 
the last woman who underwent the punish- 
ment, having used very bad language, and 
sworn terribly on emerging from the water a 
second time, was again ducked, and this time 
came up again cooled and penitent. The 
ducking stool was placed at the Silk-mill 
dam, on the south side of the town, on the 
corner immediately underneath the wall of 
the ‘‘ House of Correction,” as then called, 
but now the county prison, and which is 
shortly to be done away with in consequence 
of a new lock-up being in course of erection. 
It consisted of a rough strong chair attached 
to one end of a beam, which worked on a 
pivot on a post bedded into the ground at 
the edge of the dam, in the same manner as 
that described later on at Broadwater. It 
was used on the authority of a magistrate, 
and the last person in charge of this muni- 
cipal duty was Samuel Watts, master, or 
“keeper,” as he was then called, of the 
Poor House, and he was assisted in his duties 
by the local constables. In the later part 
of its existence it was chiefly used to punish 
refractory paupers. The woman was placed 
in the chair, her arms drawn backwards, a 
bar placed across her back and in front of 
her elbows— so that she was literally 
“trussed,” — another bar to hold her up- 
right, and cords to tie her in, and she was 
then powerless, and obliged to submit to 





whatever degree of punishment her tormen- 
tors might think fit to inflict upon her. 

At Alfreton, in the reign of Edward the 
Third, Thomas de Chaworth claimed q park, 
and right of free warren at Alfreton, with 
the privilege of having a gallows, tumbred1, 
and fillory, for the manor. The Chaworths 
were at that, and at subsequent periods 
down to the reign of Henry VII, a family of 
considerable importance in the county, and 
held several manors besides that of Alfreton. 

Doubtless at other places in Derbyshire, 
these terrible engines of punishment were 
used; but though I have reason to believe 
that at Ashborne, Belper, Melbourne, and 
Wirksworth, they were established, at pres- 
ent I have been unable to meet with any re- 
liable record. The following notes on some 
of the examples in other parts of the king- 
dom will show the different forms of the 
engines, and explain the modes of inflicting 
punishment. 

Of the cucking stool — by which I mean 
the loose chair in which the culprit could 
be placed before her own door, or which 
could be attached to the tumbrell for the 
purpose of drawing her to the gates of the 
town, or to the pond to be ducked — there 
are still some examples in being. Of these, 
perhaps, two of the most interesting are 
those preserved in the museum at Leicester, 
and at Wooton Bassett in Wiltshire. 
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Of the Leicester example, the following 
particulars have been kindly supplied by 
my friend, W. M. Kelly, Esq., the borough 
auditor of that town, whose excellent work 
on the “Ancient Records of Leicester,” 
contains a vast amount of interesting and 
valuable information. Mr. Kelly says :— 


“From the numerous references to the Cuck- 
ing Stool in the ancient records of this borough, 
we have abundant proof that here, as well as in 
many other towns, the ladies were in former 
times very frequently subject to visitations of ill- 
tongue, and that their lords and masters were 
sufficiently ungallant to consider no remedy so 
effectual for preventing a recurrence of the dis- 
order, as the cold-water cure, applied by means 
of the Cucking, or Ducking Stool. 

“So early as the reign of King Henry the 
Third, it is shown to have been in use here, al- 
though it was not at that period restricted to the 
fair sex, for we learn, from the early regulations 
for the government of the town, contained in the 
‘Vellum Book’ of the Corporation, that a 
brewer, breaking the assize of ale, was to be 
amerced for the first, second, and third offence, 
and for the fourth, without redemption, he was 
to suffer the judgment of the Cucking Stool 
(tumbrellum). 

“The punishment was not always by immer- 
sion, the offender being frequently exposed seated 
upon the Cucking Stool, during a certain period 
of time. Thus, at a Common Hall, held on the 
Thursday before St. Simon and St. Jude’s day, 
1467, it was ordered — 

« «That scoldes be punished by the mayor, on 
a Cuck-stool before their own door, and then 
carried to the four gates of the town.’ 

“During the sixteenth and seventeenth cen- 
turies, charges for making or repairing the Cuck- 
ing Stool are of constant occurrence in the 
Chamberlains’ Accounts. Thus we have — 





s & 
1548. Item Paid to John Croft for making 
ei I ae 5 kno cet besos eng v 
1552. Item — Paid for mendyng of the Cuck- 
ONE BE WOW CREB. 0 on evs cee nses viij 
1558. Item— Paid to Robert Crofts for 
makyng of the Duckstoole.............. xvj 
1563. Item— For makinge the cucstoole. . xvj 
Item—To Will™ Yates for making 
pynes and bands for the same ......... vj 


1566. Item— Paid to Robert Bylbrough for 
certen wood and bords for the repairinge 

OF Ue COOKS. ain. cies cccaadss xij 
Item — Paid to William Yates for ij 
longe iron pyns with collers for the same 


RU oo ores boc wen sherds bos abae xij 
Item — Paid for nails for the same 
en, NCE ESS Ae nS fic tneb re ij 
1578. Item— Paid for a new Cuckstoole... xiiij 


“Inthe year 1602, we have a payment ‘ for 
the charges of the Cuckstool, the Care, and the 
Stocks.’ We learn by the same account that 
when the fair offender was punished by immer- 
sion, the Cucking Stool was placed on or by the 
side of the West Bridge, asa payment was made 
for carrying it there. Charges occur at various 
periods ‘ for rope to draw the Kuckstoole — for 
iron worke used abowte ytt—-for two staples 
for the Cuckstoole, etc.’ 

“A new Cuckstool was provided in 1646, and 
in the following year we again have — 

“ «Item —Paid for making the Cookestoole,xvj, 
vj*.’ Showing that more than one must have 
been in use at the same time. 

“In 1651 Elizabeth Harris was charged be- 
fore the Mayor with using abusive language 
towards the two daughters of Thomas Wigston, 
and with throwing water and dirt at them, for 
which she was ‘ adjudged to be put in the Cuck- 
stoole, and be drawne from the Bare Crosse to 
John Wilson’s dore.’ 

“We also find the following accusation and 
punishment recorded in the Hall papers : — 

“¢27th June, 1654, before Mr. Maior, Mr. 
Somerfeild. 

“¢The Informacon of Mr. Thomas Goadbye 
against Ann Ramkin, widdow, sayeth as he was 
goeinge down Redcrosse streete, one Clarkes 
wife called him to her and shee tould him that 
one Ann Ramkin, widdow, did saye that the said 
Clarkes wife did pyne her husband in the Goale, 
and as they were talkinge together the said Ann 
Ramkin came to them and did use many raile- 
inge words and called Mr. Goadbye knave, and 
did then saye that Clarke’s wife did pyne her 
husband in the Goale. 

“<The said widow Ramkin sent home in the 
Cuckstoole then.’ 

“On the same occasion a similar punishment 
was awarded to Richard Pole’s wife, who was 
charged by the above-mentioned Ann Clarke 
with giving her many railing words, and asserting 
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that her (Clarke’s) husband brought home cloth 
worth three pounds, and that he said so himself 
in the ‘spikehouse.’ She was accordingly sent 
home in the Cuckstool. 

“In 1744 there was paid for bringing out the 
Cuckstool, 6d. 

“The last notice of it which I have met with 
in the Accounts, is the following one in 1768-9: 
‘Paid Mr. Elliott for a Cuckstool by order of 
Hall £2.’ And I was, indeed, somewhat sur- 
prised to find that one had been purchased so 
recently, both from Throsby’s statement before- 
mentioned, and also that the latest period at 
which its use is recorded, was at Kingston-upon- 
Thames in the year 1745. 

“ An aged inhabitant of the town has recently 
informed me, that he recollects having seen, 
many years ago, another ancient Cucking Stool, 
at that time kept in the Town Hall-yard, and 
which was a kind of chair without legs, fixed at 
the end of a long pole ; he also remembers, when 
a boy, to have heard his mother say, that a few 
years before, she had seen the Cucking Stool 
placed at the door of a house in the Shambles 
Lane, but that the woman having managed to 
leave the house previously, escaped the ducking 
intended for her; and that a neighbor who had 
died some thirty years ago, at an advanced age, 
related to him that she once saw a woman ducked 
for scolding, and that the instrument was placed 
by the side of the river adjoining the West 
Bridge. He thinks this must have occurred 
about eighty years ago, and consequently from 
twenty-five to thirty years later than the period 
stated by Brand. Its use in this town at this 
comparatively recent period has also been con- 
firmed by a gentleman now in his 81st year, who 
recollects the Cuckstool being placed as a mark 
of disgrace in front of a house in Bond Street ; 
the woman residing there had also, it appears, 
twice done penance in St. Margaret’s Church 
for slander. 

‘“‘ References are, I find, made to another in- 
strument of popular punishment — the Scolding 
Cart, that has not been noticed, I believe, by 
writers on the subject. It seems to have 
differed from the Cucking Stool only in being 
provided with wheels, and in the culprit being 
seated upon it, and drawn through the town. 
Thus, in the account for 1629, the following 
charge appears : — 





‘“¢<¢ Ttem — Paid to Frauncis Pallmer for mak- 
ing two wheels and one barr for the Scolding 
Cart ijs.’ 

“Whilst, in that for 1602, the two instruments 
are mentioned in the same entry, a payment ‘ for 
the charges of the Cucke-stool, the Carte, and 
the Stocks.’ ” 

Mr. Kelly, to whom the preservation of 
this chair is, I believe, owing, mentions the 
scolding cart as a distinct instrument. This 
was undoubtedly the ¢wmére// on which the 
culprit was wheeled round the town, either 
without immersion, or previous to it. It 
will be seen that beneath the arms of the 
chair are grooves, or openings, for the inser- 
tion of the cord by which it was suspended. 
The seat is also removable, so as to offer no 
obstruction to the water in ducking. 

At Wooton Bassett the chair is still pre- 
served, and the tumbrell was, until a few 





years ago, perfect. The form of chair we 
are here enabled to give through the kind- 
ness of Mr. Kite, of Devizes. The chair is 
still preserved by the corporation of that 
town, and was exhibited at the temporary 
museum at Marlborough. The chair is of 
oak, very strongly made, and bears on its 
back the date 1686. The tumbrell to which 
it was attached consisted of a pair of long 
shafts, with ropes attached, and a pair of 
wheels of three feet three inches in diameter, 
as shown in the engraving below. 

When used, the delinquent was placed in 
the chair, and firmly tied in, and the ma- 
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chine on which she was mounted was then 
drawn to the pond—the Weir pond—and 
pushed in backwards. The shafts were then 





let go, and the scold thus tipped backwards 
into the water, the shafts flying up, and 
being recovered after the immersion by 
means of the ropes attached to them. 

At Neath there was formerly one, and the 
following curious order occurs in the laws 
of the town, enacted in 1542 :— 

“Item. — If any person do scolde or rage any 
burgesse or hys wyfe, or any other person and 
hys wyfe. If she be found faulty in the same by 
sixe men, then shee to be brought at the first 
defaulte to the Coocking-stoole, and there to sit 
one houre ; at the second defaulte, twoe houres ; 
and at the thirde defaulte, to lett slipp the pynn, 
or els pay a good fyne to the king.” 





At Leominster, a tumbrell is still pre- 
served, and is of singular construction, as 
will be seen by the accompanying engraving. 
The beam on which the chair is placed is 











no less than twenty-three feet six inches in 
length, and is worked on a pivot on the 


“see-saw” principle. When drawn through 


[jaxg the streets the woman was as high as 


the first-floor windows. The last time 
it was used for actual ducking was on 
the occasion of the punishment of a 
woman known by the name of Jenny 
Pipes, in 1809. In 1817, a woman 
named Sarah Leeks was placed in it, 
and wheeled round the town, but not 





ducked, the water being too low. It appears 
that it was usual to duck the poor creature 
in three different parts of the 
town, and wheel her, dripping 
wet, from one place to the 
other, and home again. 

In the museum at Scar- 
borough, one of these chairs 
is preserved. It is said that 
there are persons still living 
in the town, who remember 
its services being employed 
when it stood upon the old 
pier. It is a substantial arm- 
chair of oak, with an iron bar 
extending from elbow to elbow, 
just as the wooden one is placed in a child’s 
chair, to prevent the occupant from falling 
forward. The form of this chair is shown in 
the accompanying engraving. 
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IN A COURT OF JUSTICE. 


(From A LAYMAN’s PoINT OF VIEW.) 


By Epcar WHITE. 


HO is that bilious-looking fellow, with 
the moon-shaped face, sitting up there 
between the gas pedestals? 

That, my boy, is the Court, — the Judge 
—the Monarch of this circus —the general 
manager of the actors you see performing 
below him. 

Oh! yes, —and that man with a book in 
his hand, who appears to be swearing at the 
Court, is, I suppose, the ringmaster ? 

Well, not exactly,—he is only an attor- 
ney, and he is telling the Court where he 
made a mistake in deciding a point a few 
minutes ago. 

Now the attorney, as you call him, has sat 
down. See how hé is shaking his finger and 
fussing at that poor man who is crouching 
in the chair. That must be a murderer, and 
the attorney is telling him what an awful 
thing it is to be such a bad man. 

Ha! ha! You missed it again, my boy. 
That scared-looking fellow is only a witness 
on the other side, and the attorney is just 
asking him if he is sure about a statement he 
just made. 

Yes, I hear him now. But when the wit- 
ness tells him he knows it’s so, why does he 
ask him over again so many times? 

To be sure of it. 

And by that means he will not forget it? 

That is what is called “testing the wit- 
ness’s memory.” 

Do witnesses like to have their memories 
tested that way? 

Do you like the toothache? 

I’ve no objection when it is in the other 
fellow’s jaw. 

Same way with the witness. He doesn’t 
object to having some other fellow’s memory 
tested. 

Who is that red-headed fellow who has 








just jumped up and shouted that he ob- 
jected? 

That is the attorney on the other side. 

What does he object to? 

The question. 

Why does he object to the question? 

Because he thinks it is immaterial and ir- 
relevant. 

Is it? 

It is for his side. 

Now the Court says something, and the 
attorneys are gathering up big stacks of 
books. What are they going to do now? 

They are going to find out what some other 
Court thinks about the question objected to. 

Doesn’t this Court know enough to be able 
to tell whether the question is right or not? 

He’s got his ideas about it, but he dare not 
go against the books. 

But I thought a Court was a judge to de- 
cide these matters himself. 

To a certain extent you are right. You 
see, the attorney who asked this question 
will read a whole lot of decisions from other 
courts to show he is right, and the attorney 
who objected to the question will read a 
whole lot of decisions from his books to 
show the question is wrong, and — 

Then the poor judge is as much at a loss 
as ever how to decide, if the books are both 
ways? 

Inwardly, yes, — but he doesn’t let on. 
While the argument is going on he mentally 
flips up a quarter, and decides against the 
fellow less likely to appeal. 

Is that right? 

No, it’s policy. 

Now the judge says something, they all 
sit down, and the fierce-looking attorney be- 
gins fussing at the witness again. 

You should say “ examining.” 
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Well, I would like to smash the fellow’s 
head who would try to “examine” me that 
way. He’s just asked the witness if his 
father wasn’t a horse-thief ? 

That’s simply to establish his character. 

Now he asks him how many times a week 
he gets drunk? 

That’s to fix his religion. 

Who are those men asleep over there in 
the box? 

They are the jurymen. 

What are they for? 

They are to decide from the evidence 
which side is right. 

But if they are asleep, and don’t hear the 
evidence, how can they tell who is right? 

Oh, when the attorneys come to make 





their speeches, they will wake them up and | 


tell them what the evidence was. 

But can they remember all the evidence 
themselves, so as to repeat it to the jury cor- 
rectly? 

They will tell the jury they can. 

But will the jury believe them? 

Wait and see. : 

Now the fierce-looking attorney says, 
“Take the witness.” Does he mean for the 
sheriff to take him to jail? 

No, it is a signal that he is to be released 
from torture. 

Now all the attorneys are at their tables, 
writing rapidly. What is that for? 

That means the case is closed and they 
are writing instructions for the jury. 

I suppose each attorney will instruct the 
jury to find in his favor ? 

Possibly. 

And the jury will — 

Hush! The attorney is now making his 
opening argument. 

Yes, I see. Now he tells them he will 
give them a fair and unprejudiced review of 
the evidence in the case. Which means — 

That he will bring out all the strong points 
on his side. 

And forget to mention the other fellow’s 
strong points? 








Exactly; you are learning. 

Oh, my! he has just referred to the other 
attorney as an unprincipled scoundrel. 

That’s nothing; wait till the red-headed 
fellow gets back at him. 

But he speaks awful nice to those sleepy- 
looking fellows in the box. 

That’s where policy comes in again. 

Oh! 

Now he’s through. Listen to the other 
attorney. 

Yes, he begins real nice and gentlemanly. 

Wait. 

My goodness gracious! he says the other 
lawyer was tarred and feathered and ridden: 
out of town on a rail for marrying three 
women in Texas. 

That’s pretty good, but he can do better 
than that. 

He says it’s a known fact that the other 
attorney nearly killed an aged couple in Ten- 
nessee for the sake of two dollars. Let’s go! 

No, he’s cooling off now; he'll be through 
in a minute. 

I guess the fierce-looking attorney will 
wait until he gets outside to shoot him. 
Now the jurymen are going out. I suppose 
we will soon know who beat? 

Yes — perhaps. 

While the jury is out let’s go down street 
and get a glass of soda-water. 

How nice it is to be out in the air once 
more! Oh, my Lord! the two attorneys 
have met! There'll be murder certain! 

Just wait a minute and watch them. 

Well, ifsthey ain’t drinking together I’m 
a petrified ghost. Let us go back and see 
if the jury have come in. 

Yes, they are just passing down the aisle. 

Good! Now we'll know who won? 

Yes — perhaps. 

By the Lord Harry! the foreman says 
they are hung! Does that mean the attor- 
neys are to be executed? 

No, the jury’s hung. 

Oh! the jury to be hung? 

They ought to be. Let’s go now. 
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WIT AND WISDOM OF CHIEF JUSTICE LOGAN E. BLECKLEY, 
AS SHOWN IN THE GEORGIA REPORTS. 


A PAPER READ AT THE FIFTEENTH ANNUAL SESSION OF THE GEORGIA BAR ASSOCIATION, HELD AT 
ATLANTA, JULY 7, 1898. By ALBERT H. RUSSELL OF THE AUGUSTA BAR. 


R. PRESIDENT AND GENTLEMEN OF 

THE BAR ASSOCIATION : — Every law- 
yer who is familiar with the reports of the 
Supreme Court of Georgia must have been 
deeply impressed by the opinions of Chief 
‘ Justice Bleckley. This is so not only be- 
cause of his great ability as a jurist, but also 
on account of the quaint humor with which 
he enlivened the discussion of intricate legal 
questions, and the attractive style in which 
all his opinions are written. They are the 
only ones of their kind, and are remembered 
when those of other able judges are for- 
gotten. 

It is of interest to note that since his res- 
ignation from the bench, at the request of 
the court, he wrote the opinion in the case 
of Green v. Railroad Co., 97th Ga. 36, and 
in Board of Education v. Purse, 28th South- 
Eastern Reporter, 901, a letter written by 
him to counsel for plaintiff in error is cited 
as authority to sustain the position of the 
majority of the court. 

It is not my purpose to discuss his opin- 
ions from a legal standpoint, but to lay be- 
fore you a collection I have made from his 
many sayings that have attracted my attea- 
tion, some for their wit, and all for their 
originality. 

“Let the declaration and the copy note, in 
this case, be read together in a spirit of candor, 
and there is not one man in a thousand who 
would be likely to misunderstand them. To miss 
the meaning, the reader would have to be a man 
of much learning, and one whom much learning 
hath made mad.” —Jennings v. Wright, 54th 
Ga. 539. 

“When man and wife céoperate for good they 
can do much good ; and so, when they combine 
against third persons and cOoperate for evil, 
they can do much harm. In protecting women, 





courts and juries should be careful to protect 
men, too, for men are not only useful to general 
society, but to women especially.”” — Humphrey 
v. Copeland, 54th Ga. 548. 

“In this case no appeal is made to our knowl- 
edge of law, but we are invited to exercise our 
skill upon a couple of facts—one, whether a 
house was built according to contract, and the 
other, whether the work was paid for. We have 
exercised such skill as we possess, touching the 
mysteries of building and paying, and the result 
is, that we are unable to make a better verdict 
for the plaintiff in error than the jury made, and 
so the judgment of the court below must be 
affirmed.’’ — Oglethorpe Mfg. Co. v. Van Winkle, 
54 Ga. 569. 

“Tf the decision, foreshadowed by the court, 
had been one in denial of the motion, perhaps it 
would have been too late to withdraw; but we 
do not see why a victory may not be declined in 
the very moment of success. Men do not always 
know what to pray for; and when they see that 
an ill-chosen petition is about to be granted, to 
be obliged to persevere in it and accept the boon, 
whether they will or not, would be a strict rule of 
practice. It would seem that they ought to be 
allowed to drop their suit and quit the court — 
taxed only with the costs.” — Cherry v. Home 
B. & L. Ass., 55th Ga. 20. 

“The brother was not sworn as a witness, but 
the sisters both testified, and, for women, they 
swore hard. One of them must have been in 
deep error, for they disagreed widely.” — Mixon 
v. Pollok, 55th Ga. 321. 

“The charges of the bill do indeed make a 
diabolical case. According to them, Potts was a 
most mercenary and seductive rascal; his wife’s 
marriage was a fraud ; her last will and testament 
was a fraud—only her death was fair. If, in 
very truth, there was such a scheme of wicked- 
ness, it is gratifying to find that it was mercifully 
overruled, so that it did no real harm to these 
complainants. It cannot be denied that Potts 
started out as executor and came in at last as 
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owner, having succeeded the testator even in the 
office of husband. But why may not a Potts 
marry for love? and once married, it was no un- 
common lot for him to become the favorite of 
his wife, and therefore her legatee. Half his good 
fortune is thus accounted for; and the other half 
was the result of purchase, at what seems to have 
been a fair price. The jury were satisfied not to 
molest him, and so are we.’’— New vw. Potts, 
55th Ga. 427. 

‘«‘ Trial, under our system, is a céoperation of 
minds-—a grave and serious consultation over 
what should be done and how the end should be 
accomplished. The attorneys in the cause are 
not mere carriers to bring in materials for con- 
structing the edifice; they have a right, as re- 
presenting the parties, to suggest where every 
important stone should be laid, and to assign 
reasons, drawn from legitimate sources, in sup- 
port of their suggestions. Their reasons may be 
good or bad, but such as they are they should be 
heard and considered.’””— Van Dyke v. Martin, 
55th Ga. 470. 

“In the view of some judges jeopardy arises 
not out of the trial but out of the verdict; as if, 
in a combat intended to be mortal, there was no 
danger of being slain until you are hit.”” — Nolan 
v. State, 55th Ga. 523. 

“ Logically considered, the trial of a criminal 
case is an effort to complete a final syllogism, 
having, for one premise, matter of law; for the 
other, matter of fact; and for the conclusion the 
resulting proposition of guilty or not guilty. Ii is 
the duty of the judge to supply the jury with 
material for the major premise of this syllogism ; 
and it is the duty of the jury to collect from the 
evidence the minor premise, compare the two, 
draw the conclusion, and declare it in their ver- 
dict. Inasmuch as it is possible for the judge to 
mistake the law or misrepresent it, the material 
which he supplies, or some part of it may be 
erroneous. Are the jury nevertheless to accept 
it as correct, or is it subject to their revision and 
correction? May they, if they think it faulty, 
reject it, and substitute in its place something 
corresponding to their own convictions of what 
the law really is? Are the scriptures of the law 


‘ an open Bible, or must they be read for the laity 


by the priesthood of the bench ?”” — Habersham z. 
State, 56th Ga. 64. 
“This case presents a contest over cattle and 








turpentine. The herdsman makes a stand against 
the aggressions of the manufacturer. The man 
whose vocation it is to turn the herbage into beef 
rises up against the man who seeks to convert the 
trees into turpentine. The disputed element is 
fire. Fire is the friend and ally of him who seeks 
after turpentine, but the mortal enemy of him 
who rejoices in the possession of many cattle. 
The one ranges the forest with his brands of 
burning; the other, in alarm, cries fire! and 
clamors for its extinction by a court of equity. 
And equity, it seems, finds this a difficult busi- 
ness. It is wanting in hooks and ladders, engines 
and other appliances, and has no waterworks. 
How equity is to put out fire, or to prevent it 
from spreading, is more than we know withqut 
some thoughtful consideration. The complainant, 
however, is in court with his application for aid 
by the writ of injunction ; and that is a writ which 
has arrested many things, and may possibly arrest 
fire itself. Let us see.’ — Harrell v. Hannum, 
56th Ga, 508. 

“A locomotive and a mule may well pass over 
the same ground, so that they pass at different 
moments of time. If, however, they contend for 
the same place at the same instant, and a collision 
ensues, with damage to either, the diligence of 
theirrespective owners may be challenged and com- 
pared.”— Ga. Railroad Co. v. Neely, 56th Ga.542. 

“It seems, from authority, that to a complete 
larceny by A, there may be added, by a sort of 
criminal accretion, another complete larceny by 
B: 25 Ga. 515; also, that a man may commit a 
crime as principal without being present; 30 
Ibid., 757. Compare 26/493, Code 4,305 to 
4,308 ; 17 Ga. 346. There is matter for much 
thought in these things, and mystery enough to 
bewilder one for some days. The Code seems 
plain; but the same law existed when the 25th 
Ga. and 30th Ga. Reports were made. For my 
own part, judicial candor obliges me to say that 
I do not know whether the main staple of Judge 
Wright’s charge in the present case, about schem- 
ing, planning and furnishing brain-work, is good 
law or not. I am not sufficiently master of the 
subject to overrule him, and yet I secretly wish 
he would not charge the like again. It is some 
little relief to my perplexity to find the charge is 
unguarded in that part of it which refers to the 
prisoner as possibly instructing another when and 
how to steal.” — Minor vz. State, 633. 
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«« Where man and wife are acting together, onthe 
same side of a question of property, they are under 
the temptation to do themselves more than justice. 
What is secured to the one is apt to be shared by 
the other. With respect to enjoyment, however it 
may be as to title, neither is a stranger to the other’s 
fortune.’ — Booher v. Worrill, 57th Ga. 238. 

“The scheme of removal ordained by the act 
of Congress, is open and public. It is by peti- 
tion. It contemplates a taking with leave, and 
not furtively by a sort of statutory larceny.’’ — 
Carswell v. Schley, 59th Ga. 19. 

“For my own part, I think there are multi- 
tudes of people who are trustworthy and reliable 
in all situations and under all circumstances. 
Declaim against the world as we may, it abounds 
in truth, purity and integrity. The law brands 
no witness as impeached just because he is not 
at peace with the scoundrel against whom he 
testifies.”” — Skipper z. State, 59th Ga. 65. 

“To be too drunk to form the intent to kill, 
he must be too drunk to form the intent to 
shoot.”” — Marshall v. State, 59th Ga. 156. 


“The brief of counsel asserts that the new | 


trial was granted on Sunday. If it was, this ob- 
jection should have been openly specified in the 





bill of exceptions, and not concealed under a | 
| speckled trout, without being fit for business in 


generality that affords of it no hint whatever. 
We cannot permit a judgment to be ambushed in 
this court in any such way.’’ — Swindle v. Poore, 
59th Ga. 338. 

“In this case, though it is involved in law and 
fact, and the facts were numerous and compli- 
cated, the court acted as both judge and jury, the 
parties consenting to that mode of trial. The 
law and the facts are thus before us blended in 
one mass. In delivering his charge as judge 
silently to himself as jury, we know not what legal 
propositions the court laid down. We suppose 
we must give him the benefit of every presump- 
tion on both branches of the case ; and, so doing, 
we cannot pronounce with due legal certainty 
that he erred. We can suspect him of error, but 
cannot convict him. We: held up the case from 
the last term, when it was argued, until the close 
of the present term, and used all reasonable 
diligence to discover the alleged errors. But the 


farthest advance we could make was into doubt. 
We entered that dim, misty atmosphere, and 
could neither go forward nor return. There we 
rest.”” — Gray v. Willingham, 59th Ga. 858. 








‘“‘There is not much to dispute about, but 
perhaps equity can do more complete justice 
than could be done at law. As the chancellor 
wants to apply equitable principles rather than 
the ordinary rules of law let him have his-way.” 
Morris v. Barnwell, 6oth Ga. 147. 

“A corporation of this state cannot be dis- 
solved by an act of congress, or by the adminis- 
tration thereof, through the federal courts. 
Georgia created, and she alone can destroy. 
Besides it is not the purpose of the bankrupt 
law to dissolve corporations. “Your money” 
not “your life,” is the demand of the bankrupt 
act.” — Holland v. Heyman, 6oth Ga. 180. 

“The jury belonged to the vicinage,and could 
and did interpret the testimony in the light 
thrown upon it by the local gloss. They under- 
stood what such a mode of living in Savannah 
meant ; whether it meant concubinage or mar- 
riage. We believe its ordinary meaning, through- 


| out Christendom, to be matrimony, and we are 


aware of no reason why it would or should be 
differently construed in Savannah.” — Dillon 7. 
Dillon, 60th Ga. 206. 

“The writer of this opinion knows from per- 
sonal experience that an invalid may be able to 
ramble among the mountains and fish a little for 


the court-house. The other members of the 
court are weak in the faith, and seem loath to 
recognize a state of health so ambiguous.” — 
Brumby z. Barnard, 6oth Ga. 294. 

“The rind and pulp of an orange, or the en- 
velope of a letter and the letter itself, are not 
much more closely connected than a passenger’s 
trunk and its contents, when the trunk is in the 
care of the carrier, and the key in the passenger’s 
pocket. ... The traveler had almost as well be 
put in jail for an hour or two, as to have his trunk 
or valise locked up at the railroad station. Per- 
haps he would rather go to jail for a little while if 
he could have the company of his baggage, than 
be free on condition of parting with it. To 
separate him from that which is the object of his 
chief care and solicitude through the whole course 
of his wanderings, is hard upon him indeed. Be- 
tween passenger and baggage there is a relation 
beyond that of more ownership. When baggage 
is lost, it is not simply privation; it is bereave- 
ment.” — Western Railroad v. Thornton, 6oth 
Ga. 301. 
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“This shows that jurors are to be driven upon 
the prisoner in single file, and not by platoons. 
He is not to be confused by looking upon a 
multitude of faces at once, but is allowed to scan 
each countenance separately. He is not to be 
thrown into alarm by too strong an exhibition of 
force. He takes his jurors one by one, and 
wrestles with them single handed... . There is 
no reading in the books of a regular march of the 
jurors upon the prisoner, and of his having to 
welcome or repel more than one at a time.” — 
Williains v. State, 60th Ga. 372. 

“The true law, everywhere, and at all times, 
delighteth in the payment of just debts. Blessed 
is the man that pays. The practice of paying 
promptly, and to the last cent, tends to the 
cultivation of one of the most excellent traits of 
human character. If debtors were guided by 
their own true interest, on an enlarged scale, they 
would be even more clamorous to pay than 
creditors are to receive. Tender would be more 
frequent than calls for money. Debt is the source 
of much unhappiness. The best possible thing 
to be done with a debt is to pay it.’” — Roberts z. 
Tift, 60th Ga. 571. 

‘In taking a wife a man does not put himself 
under an overseer. He is not a subordinate in 
his own family, but the head of it....A sub- 
jugated husband is a less pleasing and less ener- 
getic member of society, than one who keeps his 
true place, yet knows how to temper authority 
with affection.’”’ — Braswell v. Suber, 61st Ga. 
399- 

«The low tone of the court in ruling out testi- 
mony, was not a matter to be passed over by 
counsel at the time without remark, and after- 
wards brought up as cause for a new trial. Be- 
sides, suppose 2 tone in the superior court to 
have a wrong pitch, how are we to review it? We 
are not s.re that mere sound is amenable to a 
writ 0% error. Perhaps, with the aid of score and 
scaie, as in music, it might be brought before us 
and take its chances for reversal or affirmance.” 
— Wheatley v. West, 61st Ga. 407. 

“Mere evidence is food unassimilated ; a ver- 
dict or finding is the tissue into which it is con- 
verted by assimilation.’’— Schley v. Schofield, 
61st Ga. 531. 

“The trustee had no direct interest in favor of 
upholding the mortgage, and it is plain that he 
had no inclination to uphold it. He was a de- 





fendant in sympathy with the complainants — a 
Greek in the Trojan camp.” — Colesbury z. Dart, 
61st Ga. 626. 

“The decree went against him; and by him 
all who hold, or may hold under him thereafter 
were represented. In him they fell. He, their 
head, was condemned, and they in him were con- 
demned also. He was the Adam of their race. 
They are lost.’””— Gunn v. Wades, 62d Ga. 22. 

“ Unknown quantities are manageable in alge- 
braic operations, but hardly so in forensic pro- 
ceedings. No court can safely administer a 
secret. But a medical secret of all others is the 
least amenable to juridical administration. To 
make drugs by concealed methods or from unde- 
clared materials, for dissemination among the 
people, is a business of great responsibility, 
affecting more or less the public health ; and for 
a court to engage in it, by a receiver or other- 
wise, has the appearance of being rash. Perhaps, 
as a means of satisfying a final decree in a cause, 
a court of chancery might do it after taking com- 
petent medical advice; but before decree, or 
without such advice, the circumstances would 
have to be very extraordinary to justify it.’”’” — 
Merrell v. Pemberton, 62d Ga. 34. 

“Judgments, whether against the state or 
against individuals, do not yield to a change of 
counsel or legal advisers. The most eminent 
professional skill on earth cannot raise the dead 
to life by a motion to amend. This case was 
dead when the present attorney-general was called 
to treat it, and his genius and learning can never 
reanimate its dry bones. He may well rest from 
his labors so far as it is concerned.” — Goldsmith, 
Compt. v. Ga. Railroad, 62d Ga. 545. 

“This is an unsightly literary blemish, but not 
a grave legal infirmity. In school the composi- 
tion would not pass, but it may be tolerated in 
the court-house. The meaning is clear, though 
the verbal inaccuracy is glaring.’”” — Dickson z. 
State, 62d Ga. 589. 

“In a justice court, local government is realized 
in its last analysis. This tribunal is our primary 
— most rudimentary organ of home rule. It is 
the ne plus ultra of judicial simplicity. An action 
in it is not by petition or declaration, but by 
summons; and the summons may be a very 
scanty document. It seems designed merely to 
put the defendant in that state of mind in which 
a man a little roused and irritated exclaims, 
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‘«‘What’s the matter? what’s up? what’s to pay?”’ 
Practically, as experience teaches, when curiosity 
is thus excited, both memory and inquiry become 
active, and it is not long until the surprised in- 
dividual knows clearly and definitely “ what it’s 
all about.” — Atlanta, &c. R. R. v. Hudson, 62d 
Ga. 683. 

“ Virtue, in all the offices of life, must take its 
orders from duty, not from happiness. Happi- 
ness is not the mistress of the moral household, 
but the favorite daughter. Though the most 
cherished, she is not the most discreet member of 
the family. She is to be checked and restrained, 
and not have her own way. With too much in- 
dulgence, or too much present gratification, she 
becomes a spoiled child, and’ degenerates into 
misery.”” — Daniel v. Frost, 62d Ga. 706. 

‘“‘ Restitution before absolution is as sound in 
law as in theology.’’— Summerall v. Graham, 62d 
Ga. 731. 

“In that stage of the litigation, even when the 
merits are clearly against the losing party, he 
should have such mental satisfaction as he could 
derive from having finished his speech. He 
should not be slaughtered with his address warm 


in his bosom, alive and undelivered. His case | 


being finally and forever lost, with his argument 
unheard, he would feel perhaps, and sometimes 
justly feel, that the outrage of deciding without 
hearing him was greater, far greater, than the 
calamity of the adverse decision. He might get 
justice, but with it a wound from the court more 
painful than any justice the court could admin- 
ister ; for it is not impossible that a suppressed 
speech may occasion more mental torture than a 
lost case.” — Early v. Oliver, 63d Ga. 18. 

“ The real plaintiff in an action of ejectment 
is the alleged lessor. John Doe is a mere fig- 
ment of the law’s imagination, with no more 
existence as a real suitor than Mercury has as a 
real god. Only during high poetic transport 
does the law regard him as a true, objective per- 
sonality. ‘Though born of the muse, he is dry 
and commonplace enough to be engaged in the 
extensive real estate business which he pretends 
to carry on, but in very truth he is a phantom — 
a legal will o’ the wisp, an ingenious conceit of 
the law in its rapt poetic moods. He is not one 
of the plaintiffs which the sedate section of the 
Code we have recited speaks of.’’ — Rutherford 
v. Hobbs, 63d Ga. 245. 











“ Mrs. Rose Taylor testified as a witness in be- 
half of the state, and it is evident from the tenor 
and tone of her testimony that she considers her 
husband as a member of her family, and herself 
as the head of the establishment. ‘The true legal 
relation of husband and wife is in her mind re- 
versed. Metaphorically speaking, she puts the 
petticoat in a more advanced position than the 
pantaloons.”” — Morgan vz. State, 63d Ga. 307. 

“According to the charges of the bill, the 
father had no capital, and the son no character. 
The man without character carried on business 
in the name, and upon the credit, of the man 
without capital.” — Nussbaum 7. Heilbron, 63d 
Ga. 315. 

“The suggestion is pregnant with innovation, 
but barren of law. . . . The denial of a request 
to charge the jury is complained of, which re- 
quest, we must say, contained an excellent defin- 
ition of a tippling-house. Most probably it was 
taken from good authority, but the dictionary 
definition of a term is frequently the mere air of 
the music which the accused has attempted to 
execute with variations. Frequently, too, the 
variations are so luxurious and ingenuous that the 
air is much disguised, and to hum it over from 
the bench is but little assistance to the jury in 
following the real performance. It is something 
easier for an offender to baffle the dictionary than 
the penal code.” — Minor vz. State, 63d Ga. 321. 

“Tt not unfrequently happens that a judgment 
is affirmed upon a theory of the case which did 
not occur to the court that rendered it, or which 
did occur, and was expressly repudiated. The 
human mind is so constituted that in many in- 
stances it finds the truth when wholly unable to 
find the way that leads to it. 

“The pupil of impulse, it forc’d him along, 

His conduet still right, with his argument wrong; 

Still aiming at honor, yet fearing to roam, 

The coachman was tipsy, the chariot drove home.” 


— Lee v. Porter, 63d Ga. 346. 


‘“‘ There is little doubt that the defendant was 
the deity of this rude shrine, and that Mary was 
only the ministering priestess. But if she was 
the divinity and he her attending spirit to warn 
thirsty devotees where to drink, and at whose 
feet to lay their tribute, he is amenable to the 
state as the promoter of forbidden libations. 
Whether in these usurped rights he was serving 
Mary or Mary him, may make a difference with 
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the gods and goddesses, but makes none with 
men.’’ — Forrester v. State, 63d Ga. 350. 

‘Indeed, it is always probable that something 
improbable will happen.’ — Warren v. Purtell, 
63d Ga. 430. 

“The name of this young Mr. Peabody has 
had quite a struggle to get a correct standing 
on the record and retain it. I do not profess to 
be altogether certain, even now, of the precise 
name which he bears; but the land is his.” — 
Murphy vz. Peabody, 63d Ga. 526. 

“‘If I could be reinforced here by the votes, 
as I am by the opinions of the supreme judicial 
court of Massachusetts and the court of appeals 
of New York, I could easily put my brethren in 
the minority; but as it is they are two against 
one, and I have no option but to yield to the 
force of numbers — in other words to ‘ the tyranny 
of majorities.’ Though twice beaten I am still 
strong in the true faith, and am ready to suffer 
for it (moderately) on all proper occasions.” — 
Dodd v. Middleton, 63d Ga. 639. 

‘‘When I was a solicitor-general, nothing in my 
experience struck me with more force than that, 
term after term, in each county of my circuit, I 
met substantially the same body of people who 
had connection with the crimitial docket — the 
same array of prosecutors, defendant and wit- 
nesses. Here and there a new man would come 
in, and occasionally a prosecutor would become 
a prosecuted, and vice versa, and the witness 
class would sometimes disintegrate and mix up 
with the other two; but my intimates were, and 
continued to be for four years, very much the same 
individuals. They were my regular customers.” 
— Davis v. Macon, 64th Ga. 136. 

«There are so many Hawks in the facts of this 
case, that the air is a little darkened. Only two 
of them need fix our attention ; these are George 
F. and Warren.’ — Hawks v. Hawks, 64th Ga. 
241. 

“‘Non-suit is a process of legal mechanics ; 
the case is chopped off. Only in a clear, gross 


‘case is this mechanical treatment proper. When 


there is any doubt another method is to be used 
—a method involving a sort of mental chemistry ; 
and the chemists of the law are the jury. They 
are supposed to be able to examine every mole- 
cule of the evidence, and to feel every shock and 
tremor of its probative force.’ — Vickers v. A. & 
W. R.R., 63th Ga. 308. 





“The point appears here in its virgin state, 
wearing all its maiden blushes, and is therefore out 
of place.’”’»— Cleveland v. Chambliss, 64th Ga. 
359- 

“It looks too military for a judge to sit in his 
chambers and there call before him the heads of 
families and order them peremptorily to do thus 
and so in the way of furnishing support to their 
wives and children, though living apart from 
them, until a suit of some sort has been insti- 
tuted in some court, either of law or equity. We 
think the statute does not contemplate anything 
so anomalous in time of peace, and we cannot 
construe it as a war measure.’”’—Yeomans vz. 
Yeomans, 77th Ga. 125. 

“In the house, hog bones, in the garden, hog 
hair, hog entrails, hog meat buried in the -earth, 
refusal of the occupant of premises to permit a 
search without legal warrant, his abrupt depar- 
ture from home whilst the warrant was being pro- 
cured, his flight or retreat to a point more than 
fifty miles distant, and his continuous absence 
until arrested and brought back for trial, are 
strongly suggestive of a suspicious intercourse on 
his part with some hog or other. The jury were 
of opinion that it was the hog described in the 
indictment ; and as he was a near neighbor to 
that hog, and as it disappeared about that time 
and its owner went in search of it as a stolen 
hog, and as the hair and the meat found buried 
in the garden looked like the hair and meat of 
that hog, it is highly probable that the jury were 
not mistaken.”’ — Stevens v. State, 77th Ga. 311. 

“Having thus ascertained that the case tried 
was the main bill, and it alone, we are prepared 
to rule on the motion made to dismiss the writ of 
error, our decision upon which was reserved 
until after the whole case was argued because of 
the bewildering intricacy of the amendments, 
orders, exceptions, etc., etc., the record being a 
swarming hive of professional industry and fecund- 
ity. Until this record came before us, we had 
no adequate conception of our brother Miller’s 
energy ; and he doubtless will never have any 
conception whatever of the torture which his 
energy has cost the writer of this opinion, whilst 
he, the writer, was supposed to be taking his 
ease in the romantic wilds of upper Georgia. A 
skeleton in one’s closet is nothing to such a 
record in one’s trunk in full view of the moun- 
tains.’’ — Fouche v. Harrison, 78th Ga. 406. 
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“ The legal unity of husband and wife has, in 
Georgia, for most purposes, been dissolved, and 
a legal duality established. A wife is a wife and 


‘not a husband as she was formerly. Legislative 


chemistry has analyzed the conjugal unit, and it 
is no longer treated as an element but as a com- 
pound. A husband can make a gift to his own 
wife, although she lives in the house with him 
and attends to her household duties, as easily as 
he can make a present to his neighbor’s: wife. 
This puts her on an equality with other ladies, 
and looks like progress. Under the new order 
of things, when he induces her to enter into the 
business of keeping boarders, and promises to let 
her have all the proceeds, he is allowed to keep 
his promise if she keeps the boarders. It would 
seem that the law ought to tolerate him in being 
faithful to his word in such a matter, even though 
he has pledged it only to his wife, and we think 
it does.” — McNaught v. Anderson, 78th Ga. 
503. 

“TI do not know the fact judicially, because as 
a judge I am a bachelor, but as a private indi- 
vidual I know that a man is no more:capable of 
resisting his wife than he is of resisting himself. 
Indeed, he is rather less able to deny her suit 
than to defend against his own. A judgment 
obtained in amicable litigation by a wife against 
her husband is mere matter of form. To carry 
on such litigation is to play a sort of comedy, but 
we cannot permit these new parties to intervene 
and convert it into a tragedy. Let the wife 
plaintiff and the husband defendant coquette at 
will.” — Smith v. Cuyler, 78th Ga. 659. 

“ Before any presumption, not manufactured 
by the legislature, can mount to the bench, it has 
to serve for a long season on the jury, and be 
trained for judicial administration.’’ — Kinnebrew 
v. State, 8oth Ga. 239. 

“‘ Exemption of homestead may be waived or 
renounced, but the right to increase the family, 
whether by marriage or birth, is not the subject- 
matter of waiver...... All that a man has to do 
after securing a homestead as the head of a 
family, is to keep on being the head of a family 
without break or interval.’’— Nelson v. Com- 
mercial Bank, 80th Ga. 329. 

“The question is, whether the private parts of 
females are protected against wounding or dis- 
figuring, or whether the protection extends to 
males only. It is certain that as to every specific 





organ or member designated by name as the 
subject of mayhem, both sexes are included ; 
then why not both included under the terms, 
‘private parts of another”? It is true that the 
male alone has the testicles, and only upon him 
could the statute be violated by castration; but 
will that difference, or any other difference in 
the private parts of the two sexes, warrant a con- 
struction of these terms, either to the effect that 
the female has no private parts, or that they are 
less sacred than those of the male? Each sex 
has private parts appropriate to its own func- 
tions; this we know as a matter of fact, and 
cannot ignore it in exploring legislative intention. 
It would be simple nonsense for us to hold that 
in contemplation of law a female has no private 
parts. And why should we conclude that, having 
them, they are less protected by law against 
being injured, wounded or disfigured than those 
of the male? Whether for the sake of utility or 
appearance, hers are as much within the letter 
and spirit’ of the statute as his.’ — Kitchens z. 
State, 80th Ga. 812. 

“Upon a question of sexual intercourse the 
experience and sagacity of jurors might very well 
be trusted to run the general logic of the case ; 
but we do not think that the terms made use of 
by the court in this instruction invaded their 
function.”’ — Hunt vz. State, 81st Ga. 142. 

“ The plaintiff spoiled the instrument, and then 
sued the manager because the performer did not 
make good music. It was the plaintiff’s fault 
that the conductor was out of tune.” — Peavy v. 
Ga. Railroad, 81st Ga. 488. 

“The bill of exceptions recites that ‘ counsel 
for plaintiff in error proceeded to reply to the 
argument in favor of the nonsuit, but was, almost 
at the outset, interrupted by the court, who 
stated that it was unnecessary for counsel for the 
plaintiff to take up the time of the court, as the 
court was ‘ dead-head’ against him, and the court 
then passed the order.’ We know it is frequently 
the habit of counsel to make the speech long 
because the case is weak, but we agree with the 
circuit judge in thinking it needless to do so. 
That the judicial head was in the mortuary state 
described by its possessor was a necessary result 
of the evidence.” — Sparks v. E. T. V. & G. Ry. 
82d Ga. 169. 

«A social, genial gentleman, fond of company 
and a glass, by occupation a cigarmaker, who 
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keeps his sleeping apartments with the doors 
‘blanketed ’ in a fit condition for privately gaming 
therein, and who invites his friends at night to 
refresh themselves with beer, but has in the 
room, besides barrel and bottles, a table suitable 
for gaming, together with eleven packs of cards 
and two boxes of ‘chips,’ one containing eighty 
chips and the other three hundred, and a memo- 
randum book with names and numbers entered 
in it, and whose guests, or some of them, retire 
hurriedly under the bed on being surprised by a 
visit from the police at one o’clock in the morn- 
ing, may or may not be guilty of the offense of 
keeping a gaming-house. A verdict of guilty 
based on these and other inculpatory facts, such 
as the rattle of chips and money, and some ex- 
pressions about seven dollars and twelve dollars 
heard by the police on approaching the premises, 
is warranted by the evidence, and is not con- 
trary to law.” — Pacetti v. State, 82 Ga. 297. 

‘« Surely the sheriff is bound to know some law. 
He says he took the advice of counsel. We sup- 
pose from the quality of the advice that he must 
have obtained it gratis.’””— Treadwell v. Beau- 
champ, 82d Ga., 738. 

“ Indirect suicide gives no title to post mortem 
reward.”— Central Railroad v. Kitchens, 83d Ga., 
89. 

“After the State has yielded to the federal 
army, it can very well afford to yield to the fed- 
eral judiciary. Our sister States, Alabama and 
Louisiana, have done so.’”’— Wrought Iron Co. 
v. Johnson, 84th Ga., 759. 

‘“‘ Here then is a debtor having some property, 
perhaps sufficient property, to discharge the debt. 
Why should it not be so applied? If any debt 
ought to be paid, it is one contracted for the 
health of souls, for pious ministrations and holy 
services. If any class of debtors ought to pay as 
matter of moral as well as legal duty, the good 
people of a Christian church are that class. No 
church can have any higher obligation resting on 
it than that of being just. The study of justice 
for more than forty years has impressed me with 
the supreme importance of this grand and noble 
virtue. Some of the virtues are in the nature of 
moral luxuries, but this is an absolute necessity 
of social life. It is the hog and hominy, the 
bacon and beans of morality, public and private.” 
— Lyons 2. Planters’ Bank, 86th Ga., 490. 

“The services of religion to the State are of 





untold value; but it is the glory of religion in 
this country that it serves as a volunteer, without 
money and without price.” — City of Atlanta z. 
Church, 86th Ga., 744. 

“In the ornithology of litigation this case is a 
tomtit, furnished with a garb of feathers ample 
enough for a turkey. Measured by the verdict, 
its tiny body has only the bulk of twenty-five dol- 
lars, but it struts with a display of record ex- 
panded into eighty-three pages of manuscript. 
It seems to us that a more contracted plumage 
might serve for so small a bird, but perhaps we 
are mistaken. In every forensic season, we have 
a considerable flock of such cases, to be stripped 
and dissected for the cabinets of jurisprudence. 
We endeavor to pick our overfledged poultry 
with judicial assiduity and patience.’”»— Lukens 
v. Ford, 87th Ga., 542. 

“ Before the translation of our brother Lump- 
kin to this bench, though his judicial accuracy 
was remarkable, he shared in the fallibility which 
is inherent in all courts except those of last resort. 
In some rare instances he committed error, and 
the very last of his errors is now before us for 
correction.” — Broome v. Davis, 87th Ga., 586. 

“There is no combination of any two average, 
every day people so powerful for good or evil as 
that of husband and wife ; and if one spouse is 
angelic it seems not to cripple the combination 
provided the other is intensely human.” — Had- 
den v. Larned, 87th Ga., 645. 

“Some courts live .by correcting the errors of 
others and adhering to their own. On these terms 
courts of final review hold their existence, or those 
of them which are strictly and exclusively courts 
of review, without any original jurisdiction, and 
with no direct function but to find fault or see 
that none can be found.. With these exalted tri- 
bunals, who live only to judge the judges, the 
rule of stare decisis is not only a canon of public 
good, but a law of self-preservation. At the peril 
of their lives they must discover error abroad and 
be discreetly blind to its commission at home. 
Were they as ready to correct themselves as 
others they could no longer speak as absolute 
oracles of legal truth; the reason for their ex- 
istence would disappear, and their destruction 
would speedily supervene. Nevertheless, without 
serious detriment to the public or peril to them- 
selves, they can and do admit now and then, with 
cautious reserve, that they have made a mistake. 
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Their rigid dogma of infallibility allows of this 
much relaxation in favor of truth unwittingly for- 
saken. Indeed, reversion to truth in some rare 
instances is highly necessary to their permanent 
well-being. Though it is a temporary degrada- 
tion from the type of judicial perfection, it has 
to be endured to keep the type itself respectable. 
Minor errors, even if quite obvious, or important 
errors if their existence be fairly doubtful, may be 
adhered to and repeated indefinitely; but the 
only treatment for a great and glaring error af- 
fecting the current administration of justice in all 
courts of original jurisdiction, is to correct it. 
When an error of this magnitude and which 
moves in so wide an orbit competes with truth 
in the struggle for existence, the maxim for a 
supreme court, supreme in the majesty of duty 
as well as in the majesty of power, is not s/are 
decisis but fiat justitia ruat coelum.” — Ellison v. 
Ga. Railroad, 87th Ga., 696. 

“In my opinion it was error to grant a non- 
suit. The engineer lost his life by mistake of the 
company, and his widow lost her case. by mistake 
of the court.” — Devine v. S. F. & W. Ry., 89th 
Ga., 541. 

“Good sense, good morality and good law 
are one and the same so long as they are not 
sundered violently by legislation or ignorantly 
by judicial error. Their unity and identity, so 
far as one of the questions in this case is con- 
cerned, we find still intact. There is no statute 
to drive, neither is there any precedent to lead 
decision into absurdity or injustice.”,.— Hull z. 
Myers, goth Ga., 677. 

‘Both briefs furnished us in the case at bar 
are sufficiently striking to deserve mention. That 
of Mr. McLester is intensely classical. It opens 
thus : ‘ When the mother of Achilles plunged him 
in the Stygian waters his body became invulner- 
able, except the heel by which she held him, and 
afterwards when he and Polyxena, the daughter 
of the King of Troy, who were lovers, met in the 
Temple of Apollo to solemnize their marriage, 
Paris, the brother of Hector, lurking behind the 
image of Apollo, slew Achilles by shooting him 
in the heel with an arrow.’ 

“ The brief of the solicitor-general is less poetic, 
but equally irrelevant. It cites seven cases from 
the Georgia Reports, not one of which has any 
bearing on the question, for in each of the cited 
cases the attempt to kill was successful. When 





a homicide actually occurs from the voluntary 
use of a deadly weapon, an intention to kill is 
very much more certain than it is when the man 
assaulted is not killed but only shot in the toe.” 
— Gilbert v. State, goth Ga., 694. 

“Where a rape is intended, the injury con- 
templated can be inflicted only by actual contact 
of the sexual organs of the man with those of the 
woman. In order for an assault with intent to 
rape to be committed is it necessary that the per- 
sons of the two should be in such proximity as 
that the organs of the male shall be within what 
may be termed ‘striking distance’ of the organs 
of the female? Or, is the virile member to be 
treated as a gun which is harmless until brought 
within ‘carrying distance’ of the target? We 
think not.” — Jackson z. State, g1st Ga., 329. 

“In consequence of the wide range of investi- 
gation and the thorough course of study into 
which the writer was led by the exigencies of this 
one case, he feels prepared to produce a treatise 
on cumulative evidence, and yet he is quite un- 
prepared for the minor and more moderate task 
of writing a judicial opinion on the subject. 
The exact truth is that, though he well knows 
what cumulative evidence is, he does not know 
what evidence is cumulative. He can define, 
but cannot distinguish. Of course, this state- 
ment is meant to be taken literally in rare in- 
stances only.’””— Cooper z. State, gist Ga., 366. 

‘¢ The groom and bride each comes within 
The circle of the other’s kin ; 
But kin and kin are still no more 
Related than they were before.” 

— Central R. R. v. Roberts, g1st Ga., 517. 

“Society demands protection, but does not 
thirst for vengeance. In so far as human pun- 
ishment is without necessity, it is without justifi- 
cation, no matter who may be its author or its 
minister.”” — Colbert v. State, g1st Ga., 711. 

“ Anyone who seriously doubts the correctness 
of this ruling may readily solve his doubts by 
studying law.’’— Dutton z. State, g2d Ga., 15. 

“There is no less skepticism in law than in 
theology. This court is called upon again and 
again for a fresh revelation of some legal truth 
which has already been revealed.” — Central R.R. 
v. Phinazee, 93d Ga., 488. 

“It hath never happened from the earliest 
times to the present, that barbers, who are an 
ancient order of small craftsmen serving their 
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customers for a small fee, and entertaining them 
the while with the small gossip of the town or 
village, have been held responsible for a mistake 
made by one customer whereby he taketh the 
hat of another from the common rack or hang- 
ing-place appointed for all customers to hang 


their hats, this rack or place being in the same 


room in which customers sit to be shaved. The 
barber is a craftsman laboring for wages, not a 
capitalist conducting a business of trade or trust.” 
Dilberto v. Harris, 95th Ga., 572. 

“ Every direct authority known to us is against 
us; nevertheless, we are right and these authori- 
ties are all wrong, as time and further judicial 
study of the subject will manifest. The mistake 
made by courts and judges has been that they 
treat the problem of preferential debts as having 
but one pole, the affirmative pole of benefit, ig- 
noring the negative pole of burden altogether. 
Courts which thus reason and decide may pos- 
sibly be reached by the late discovery of Professor 
Roentgen, and for their benefit and the benefit 
of the profession generally, we shall close this 











opinion with appropriate illustrations, based on 
the new process.” — Green v. Coast Line R. R., 
97th Ga., 36. 


The Green case holds that a railroad com- 
pany is not the only “ going concern,” that 
the husband and the son of the plaintiff were 
both “ going concerns,” and as such were en- 
titled to the equal protection of the laws. 
This decision is the first on that side of the 
question, and has not met the approval of 
some members of the bar. I think, how- 
ever, that many of the profession will en- 
dorse the sentiments of a lawyer, who speak- 
ing of this case said: ‘‘ When Judge Bleckley 
wrote that opinion his mind was luminous 
with equity.” 

The State of Georgia owes much to Judge 
Bleckley. He gave the best years of his life 
to her service, and his opinions will stand as 
monuments to his genius, which criticism 
cannot tarnish nor the hand of time efface. 
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BUGS AND BEASTS BEFORE THE LAW. 
By E. P. Evans. 


I. 


T is said that Bartholomew Chassenée, a 
distinguished French jurist of the six- 
teenth century, made his reputation at the 
bar as counsel for some rats which were 
put on trial before the Ecclesiastical Court 
at Autun, on the charge of having feloniously 
eaten up and wantonly destroyed the barley 
of that province. 

He is also said to have been employed in 
several other cases of this kind but no 
records of them seem to have been preserved. 

The whole subject, however, has been 
treated by him in a book entitled ‘‘ Consilium 
primum, quod tractatus jure dici potest, 
propter multiplicem et reconditam doctri- 
nam, ubi luculenter et accurate - tractatur 
quaestio illa: De excommunicatione ani- 
malium insectorum.” This treatise, which 
is the first of sixty-nine consilia, embodying 
opinions on various legal questions touching 
the holding and transmission of property, 
loans, contracts, dowries, wills, and kindred 
topics, and which holds a peculiar place in 
the history of jurisprudence, was originally 
published in 1531, and reprinted in 1581, 
and again in 1588. The edition referred to 
in the present paper is that of 1581. 

This curious volume originated, as it ap- 
pears, in an application of the inhabitants 
of Beaune to the ecclesiastical tribunal of 
Autun for a decree of excommunication 
against certain insects called Auberes or 
hurebers, probably a kind of locust or har- 
vest-fly. The request was granted, and 
the noxious creatures were duly accursed. 
Chassenée now raises the query whether 
such a thing may be rightfully and lawfully 
done, and how it should be effected. ‘The 
principal question,” he says, ‘is whether 
one can by injunction cause such insects to 
withdraw from a place in which they are 
doing damage, or to abstain from doing 








damage under pain of anathema and per- 
petual malediction. And although in times 
past there has never been any doubt of this, 
yet I have thought that the subject should 
be examined, lest I should seem to fall into 
the vice, censured by Cicero, of regarding 
things which we do not know as if they were 
understood by us, and hence rashly giving 
them our assent.” His method of investi- 
gation is not that of a philosophic thinker, 
but that of a lawyer, who quotes precedents 
and appeals to authorities. He scrupulously 
avoids all psychological speculation or meta- 
physical reasoning, and simply aims to show 
that animals have been tried, convicted, and 
sentenced by civil and ecclesiastical courts, 
and that the competence of these tribunals 
has been generally recognized. 

This documentary evidence is drawn from 
a great variety of sources; the scriptures of 
the Old and New Testament, pagan poets 
and philosophers, patristic theologians and 
homilists and medizval hagiologists, the 
laws of Moses, the prophecies of Daniel, 
and the Institutes of Justinian are alike laid 
under contribution. All is fish that comes 
to his net out of the deeps of his erudition, 
be it salmon or sea-urchin. He weighs 
testimony as a grocer weighs tea, by the 
pound avoirdupois. If twelve witnesses can 
be produced in favor of a statement, and 
only ten against it, his reason bows to the 
will of the majority, and accepts the propo- 
sition as proved. It must be said, however, 
to his credit, that he proceeds in this matter 
with strict and impartial rectitude, and never 
tries to pack the witness-box. 

The examples he adduces afford striking 
illustrations of the gross credulity to which 
the strongly conservative, precedent-mon 


1 Republished by the kind permission of the Adantic 
Monthly magazine, 
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gering mind of the jurisconsult is apt to fall 
an easy prey. The habit of seeking knowl- 
edge and guidance exclusively in the records 
and traditions of the past, in the so-called 
“Wisdom of ages,” renders him peculiarly 
liable to regard every act and utterance of 
the past as wise and authoritative. In proof 
of the power of anathemas, Chassenée refers 
to the cursing of the serpent in the Garden 
of Eden, David’s malediction of the moun- 
tains of Gilboa, and the withered fig-tree of 
Bethany. The words of Jesus, ‘‘ Every tree 
that bringeth not forth good fruit is hewn 
down and cast into the fire,” he interprets 
as implying a punishment of the tree, and 
adds, “If, therefore, it is permitted to de- 
stroy an irrational thing because it does not 
produce fruit, much more is it permitted to 
curse it, since the greater penalty includes 
the less.” 

An English professor of divinity, Richard 
Chenevix Trench, justifies the withering of 
the fruitless fig-tree on the same ground. 
“It was punished, not for being without fruit, 
but for proclaiming by the voice of those 
leaves that it had such; not for being barren, 
but for being false.” According to this exe- 
gesis, it was the telling of a wilful lie that 
“drew on it the curse.” The guilty fig was 
also conscious of the crime for which it suf- 
fered: ‘almost as soon as the word of the 
Lord was spoken, a shuddering fear may 
have run through all the leaves of the tree 
which was thus stricken at the heart.” As 
regards the culpability and punishableness 
of the object, the modern divine and the 
medizval jurist occupy the same stand- 
point; only the latter, with a stricter ju- 
dicial sense, insists that there shall be no 
infliction of punishment until the malefactor 
has been convicted by due process of law, 
and that he shall enjoy all safeguards which 
legal forms and technicalities have thrown 
around him. 

Coming down to more recent times. 
Chassenée mentions several instances of the 
effectiveness of anathemas. Thus a priest 





excommunicated an orchard because its 
fruits tempted the children and kept them 
away from mass. The orchard remained 
barren until, at the solicitation of the Duchess 
of Burgundy, the excommunication was re- 
moved. In like manner the Bishop of Lau- 
sanne freed Lake Leman from eels, which 
had become so numerous as. seriously to 
interfere with boating and bathing. By the 
same agency an abbot changed the sweet 
white bread of a Count of Toulouse, who 
abetted heresy, into black, moldy bread, so 
that he who would fain feed souls with cor- 
rupt spiritual food was forced to satisfy his 
bodily hunger with coarse and unsavory 
provender. Egbert, Bishop of Trier, anathe- 
matized the swallows which disturbed the 
devotions of the faithful by their chirping 
and chattering and sacrilegiously defiled his 
vestments whilst officiating at the altar. He 
forbade them to enter the sacred edifice on 
pain of death; and it is still a popular 
superstition at Trier that if a swallow flies 
into the Cathedral it immediately falls down 
and gives up the ghost. It is also related of 
St. Bernard that he excommunicated a 
countless swarm of flies which annoyed the 
worshipers in the abbey church of Foigny ; 
and lo, on the morrow they were, like 
Sennacherib’s host, ‘‘ all dead corpses.” The 
rationalist, whose chill and ruthless breath 
is ever blasting the tender buds of faith, 
would doubtless suggest that a sharp and 
sudden frost may have helped the maledic- 
tion. The saint resorted to this severe and 
summary measure, says the monkish chron- 
icler, because ‘‘no other remedy was at 
hand.” Perhaps this may refer to the 
“ deacons with fly-flaps,” who, according to 
a contemporary writer, were appointed “ to 
drive away the flies when the Pope celebra- 
teth.” 

In his First Counsel, Chassenée not only 
treats of methods of procedure and gives 
useful hints to the pettifogger in the exercise 
of his tricky and tortuous profession, but he 
also discusses many legal principles touch- 











542 





The Green Bag. 





ing the jurisdiction of courts, the functions 
of judges, and other characteristic questions 
of civil, criminal, and canonical law. Ani- 
mals, he says, should be tried by ecclesiasti- 
cal tribunals, except in cases where the 
penalty involves the shedding of blood. An 
ecclesiastical judge is not competent (in 
causa sanguinis), but can impose only can- 
onical punishments. This is why the church 
never condemned heretics to death, but, 
having determined that they should die, 
gave them over to the secular power for 
condemnation, usually under the hollow form 
of recommending them to mercy. Another 
point which strikes us very comically, but 
which had to be decided before the trial 
could proceed, was whether the accused 
were to be regarded as laity or as clergy. 
Chassenée thinks that there is no need of 
testing each individual case, but that animals 
should be looked upon as lay persons. This, 
he declares, should be the general presump- 
tion; but if any one wishes to affirm that 
they have ordinem clericatus and are entitled 
to benefit of clergy, the burden of proof 
rests upon him, and he is bound to show it. 
Possibly our jurisprudent would have made 
an exception in favor of the beetle, which 
entomologists call c/erus, it is certain, at 
any rate, that if a bug bearing this name had 
ever been brought to trial, the learning and 
acuteness displayed in arguing the point 
would have been astounding. We laugh at 
the subtilties and quiddities of medizval 
theologians, and the silly questions they so 
seriously discussed. But this was the men- 
tal habit of the age, the result of scholastic 
training and scholastic methods, which 
tainted law no less than divinity. 

Sometimes the obnoxious vermin were 
generously forewarned. Thus the grand- 
vicars of Jean Robin, Cardinal Bishop of 
Autun, having been informed that slugs were 
devastating several estates in his diocese, on 
the 17th of August, 1487, ordered public 
processions to be made for three days in 
every parish, and enjoined upon the said 





slugs to quit the territory within this period 
under penalty of being accursed. On the 
8th of September, 1488, a similar order was 
issued at Beaujeu. The curates were charged 
to make processions during the offices, and 
the slugs were warned three times to cease 
from vexing the people by corroding and 
consuming the herbs of the field and the 
vines, and to depart; “and if they do not 
heed this our command, we excommunicate 
them and smite them with our anathema.” 
In 1516, the official of Troyes pronounced 
sentence on certain insects which laid waste 
the vines, and threatened them with anathema 
unless they should disappear within six days. 
Here it is expressly stated that a counselor 
was assigned to the accused, and a prosecu- 
tor was heard in behalf of the aggrieved in- 
habitants. As a means of rendering the 
anathema more effective, the people are also 
urged to be prompt and honest in the pay- 
ment of tithes. Chassenée, too, indorses 
this view, and in proof of it refers to Mala- 
chi, where God promises to rebuke the 
devourer for man’s sake, provided all the 
tithes are brought into the storehouse. 
Felix Malleolus, in his ‘‘ Tractatus de Ex- 
orcismis,” states that in the fourteenth cen- 
tury the peasants in the electorate of Mayence 
brought a complaint against some Spanish 
flies, which were accordingly cited to appear ; 
but ‘in view of their small size and the fact 
that they had not yet come to their major- 
ity,” the judge appointed for them a curator, 
who “defended them with great dignity” ; 
and, although he was unable to prevent the 
banishment of his wards, he obtained for 
them the use of a piece of land to which 
they were permitted peacefully to retire. 
How they were induced to go into this res- 
ervation and to remain there we are not in- 
formed. In 1519, the commune of Stelvio, 
in Western Tyrol, instituted proceedings 
against the moles on account of damage. 
done to the fields “ by burrowing and throw- 
ing up the earth, so that neither grass nor 
green thing could grow.” But “in order 
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that the said moles may be able to show 
cause for their conduct by pleading their 
exigencies and distress,” a procurator, Hans 
Grinebuer by name, was charged with their 
defense, ‘“‘to the end that they may’ have 
nothing to complain of in these proceedings.” 
Schwarz Minig was the prosecuting attorney, 
and a long list of witnesses is given who 


’ testified that the injury done by these crea- 


tures tothe crops rendered it quite impossible 
for tenants to pay their rents. The counsel 
for the defendants urged the many benefits 
conferred by his clients upon the community, 
and concluded by expressing the hope that, 
if they should be sentenced to depart, some 
other place of abode might be assigned to 
them, suitable for their sustenance and sup- 
port. He demanded, furthermore, that they 
should be provided with a safe conduct, 
securing them against harm or annoyance 
from dog, cat, or other foe. The judge rec- 
ognized the reasonableness of this request, 
and mitigated the sentence of perpetual 
banishment by ordering that “a free safe 
conduct of fourteen days be allowed to those 
which are with young.” 
A Bernese curate, named Schmid, thus 
solemnly warned and threatened a kind of 
vermin called inger: “ Thou irrational and 
imperfect creature the inger, of which there 
were none in Noah’s ark, by the authority 
of my gracious lordthe Bishop of Lausanne, 
in the name of the ever-lauded and most 
blessed Trinity, through the merits of our 
Saviour Jesus Christ, and in obedience to 
the Holy Apostolic Church, I command 
you, each and all, to depart, within six days, 
from all places in which food for man 
springeth up and groweth.” In case no 
heed was given to this injunction, the afore- 
said inger were summoned to appear ‘on 
the sixth day after mid-day, at one o'clock, 
before his grace the Bishop of Losann gen 
Wivelsburg,” .and there to answer for their 
conduct. The advocate who defended them 
detected a technical error in the proceedings, 
which made it necessary to issue a second 





summons, wherein the accused are de- 
nounced as ‘“ ye accursed uncleanness of the 
inger, which shall not even be called ani- 
mals.” Finally, the inger persisting in their 
obduracy, ‘“‘ Benedict of Montferrand, Bishop 
of Losan, at the entreaty of the high and 
mighty lords of Berne,” laid ipon them his 
exterminatory curse and ban, ‘that nothing 
whatever of them remain save for the use 
and profit of man.” The Bernese govern- 
ment ordered a report to be made of the 
results. But the Episcopal anathema ap- 
pears to have proved mere brutum fulmen ; 
nothing more was heard of it, says Schilling, 
“owing to our sins.” 

In Protestant communities, the priest as 
exorcist has been superseded mostly by the 
professional conjurer, who in some parts of 
Europe is still employed to save the crops 
from devastation. A curious case of this 
kind is recorded in “‘ G6rres Hist. Polit. Blat- 
ter” for 1845. A Protestant gentleman in 
Westphalia, whose garden was being rapidly 
consumed by worms, after having tried vari- 
ous vermicidal remedies, resolved to have 
recourse to a conjurer. The wizard came 
and walked about among the vegetables, 
touching them with a wand and muttering 
enchantments. Some workmen, who were 
repairing the roof of a stable near by, made 
fun of this hocus pocus, and began to throw 
pieces of lime at the conjurer. He requested 
them to desist, and finally said: ‘“ If youdo 
not leave me in peace, I will send all the 
worms up on the roof.” This threat only 
increased the hilarity of the scoffers, who 
continued to ridicule and disturb him in his 
incantations. Thereupon he went to the 
nearest hedge, cut a number of twigs, each 
about a finger in length, and placed them 
against the wall of the stable. Soon the 
vermin left the plants and, crawling in count- 
less numbers over the twigs and up the wall, 
took complete possession of the roof. In 
less than an hour the men were obliged to 
abandon their work, and stood in the court 
below covered with confusion and with cab- 
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bage-worms. The writer who relates this 
incident believes that it actually occurred, 
and ascribes it to “ the force of human faith, 
the magnetic power ofa firm will over nature.” 
This, too, is the theory held by Paracel- 
sus, who maintained that the effectiveness 
of a curse lay in the energy of the will, the 
wish being thereby transformed into a deed, 
just as anger directs the arm and actualizes 
itselfin a blow. By “ fervent desire” merely, 
without any physical effort or aggressive 
act, he thought it possible to wound a man’s 
body, or to pierce it through as with a sword. 
He also declared that brutes were more 
easily exorcised or accursed than men, “ for 
the spirit of man resists more than that of 
the brute.” Similar notions were entertained 
nearly a century later by Jacob Boehme, 
who defines magic as ‘‘ doing in the spirit 
of the will”; an idea which finds more re- 
cent and more scientific expression in 
Schopenhauer’s doctrine of “the objectiva- 
tion of the will.” Indeed, Schopenhauer’s 
postulation of the will as the sole energy 
and reality in the universe is only the philo- 
sophic statement of an assumption upon 
which magicians and medicine-men, enchan- 
ters, exorcists, and anathematizers have acted 
more or less, in all ages. 

It is natural that a religion of individual 
initiative and personal responsibility like Pro- 
testantism should put less confidence in 
theurgic machinery and formularies of ex- 
ecration than a religion like Catholicism, in 
which man’s spiritual concerns are intrusted 
to a corporation, to be managed according 
to traditional and infallible methods. We 
have an illustration of this tendency in a 
decree published at Dresden, in 1559, by 
“ Augustus, Duke of Saxony and Elector,” 
wherein he commends the “ Christian zeal ” 
of the “worthy and pious parson Daniel 
Greysser” for having “ put under ban the 
sparrows, on account of their unceasing, 
vexatious and great clamor, and scandalous 
unchastity during the sermon, to the hin- 
drance of God’s word and of Christian devo- 





tion.” But the Dresden parson, unlike the 
Bishop of Trier, did not expect that his ban 
would cause the offending birds to avoid the 
church or to fall dead on entering it. He 
relied ‘less on the directly coercive or wither- 
ing action of the curse than on the human 
agencies which he might thereby set at work 
to accomplish his purpose. He put them 
out of the pale of public sympathy and 
protection, and gave them over as a prey to 
the spoiler. He enjoined upon the hunter 
and the fowler to lie in wait for them with 
guns and with snares; and the elector issued 
his decree in order to enforce this duty as 
imperative on all good Christians. 

Not only were insects, reptiles and small 
mammals, such as rats and mice, legally 
prosecuted and formally excommunicated, 
but judicial penalties including capital pun- 
ishment, were also inflicted upon the larger 
quadrupeds. In the Report and Researches 
on this subject, published by Berriat-Saint- 
Prix in the ‘‘ Memoirs of the Royal Society of 
the Antiquaries of France,” numerous ex- 
tracts from the original records of such 
proceedings are given, and also a list of the 
animals thus tried and executed, extending 
from the beginning of the twelfth to the 
middle of the eighteenth century. The 
culprits are a miscellaneous crew, consisting 
chiefly of caterpillars, flies, locusts, leeches, 
snails, slugs, worms, weevils, rats, mice, 
moles, turtle-doves, pigs, bulls, cows, cocks, 
dogs, asses, mules, mares, and goats. Only 
those cases are reported in which the accused 
were found guilty. Three belong to the 
twelfth century, four to the fourteenth, twenty 
to the fifteenth, seventeen to the sixteenth, 
thirty-seven to the seventeenth, and one to the 
eighteenth century. It would be incorrect to 
infer from this list that no judicial punishments 
of animals occurred in the thirteenth century, 
or that the seventeenth century was particular- 
ly addicted to such practices. During some 
periods the registers of the courts were very 
imperfectly kept, and in many instances the 
archives were entirely destroyed. 
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ENGLISH COURTS AND FOREIGN LUNATICS. 


By A. Woop RENTON. 


ITHIN the past few years, there has 

been a remarkable development of 
case law in England with reference to the 
powers of the English courts over the prop- 
erty of lunatics resident out of their juris- 
diction. As America may at any moment 
be obliged to make her contribution to 
further developments of the same kind, a 
brief statement of the facts and results of 
recent authorities may be of interest to read- 
ers of the GREEN BAG. 

The cases to which we refer may most 
conveniently be examined in order of date. 
The first is Jz ve Barlow’s will, 1887, 36 
Chan. Div. 287. There the Master in Lun- 
acy appointed by the Supreme court of 
New South Wales, under the colonial Lunacy 
Act, 42, Vict. c. 7, applied for a transfer to 
him ofcertain funds belonging toa lunatic, and 
paid into court under the Trustee Relief act. 
The colonial statute — following a model 
which is of common occurrence in the Brit- 
ish dependencies and possessions, and of 
which there are continental analogues as 
well — drew a distinction between “ insane 
persons” and “insane patients,” all per- 
sons detained in asylums, but not judicially 
declared lunatic and, in the case of the 
latter class, conferred on the Master in Lun- 
acy wide powers of managing their property. 
—e. g., the right to sue for (within the 
colony) and receive debts, without, however, 
“vesting” the property in him in the tech- 
nical sense which that term bears in English 
law. The lady in this case was an “insane 
patient,” and the questions for the court were 
(1) whether the master’s claim to a transfer 
as of right could be sustained, and (2), if it 
could not, whether any and what, order 
ought to be made. The Lords Justices an- 
swered the first question in the negative on 
the ground (see /x re Brown, [1895] 2 ch. 





666) that there had been no judicial declara- 
tion of lunacy. But they also held that, 
the funds having been paid into court, the 
court, acting as trustee, was justified in pay- 
ing over to the master anything which the 
competent authority in New South Wales de- 
cided to be necessary for the maintenance 
or benefit of the patient, and that a trustee 
would be entitled in such cases to make 
similar payments. The judgments in /x re 
Barlow’s will are rather obscure (for an 
analysis of them see Wood Renton on Lun- 
acy, p. 449) and in view of later cases need 
not longer detain us. It will have been ob- 
served that it did not arise under the English 
Lunacy Acts. The next case is /z re Brown 
(ubi sup.) also an Australian case — it 
arose under the Victorian Act, 54 Vict. No. 
1113—and differed from /z re Barlow's will 
in two important particulars. The lady had 
been declared lunatic; and the application 
to the English court was made under sec. 
134 of the Lunacy Act, 1890. That section 
is in the following terms: ‘Where any 
stock is standing in the name of or vested 
in a person residing out of the jurisdiction 
of the high court, the Judge in Lunacy, upon 
proof to his satisfaction that the person has 
been declared lunatic and that his personal 
estate has been vested in a person appointed 
for the management thereof according to 
the law of the place where he is residing, 
may order some fit person to make such 
transfer of the stock or any part thereof to 
or into the name of the person so ap- 
pointed or otherwise and also to receive and 
pay over the dividends thereof, as the judge 
thinks fit.” 

Except in the points above indicated the 
facts of the two cases were similar; and in 
In re Brown as well as in Jn re Barlow's will 
no technical “ vesting” of the property in 
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the Master in Lunacy had taken place. The 
court held that the property of the lunatic 
was “ vested” in the master within the mean- 
ing of Sec. 134 and that it had given. direc- 
tion to order the transfer of the stock to him, 
Two points were left open by this decision. 
(1) Suppose a case not arising under Eng- 
lish lunacy legislation, could the transfer have 
been directed —this question has now been 
answered in the affirmative by the justice in 
In ve De Linden [1897] 1 ch. 453, a 
singular case, the circumstances of which are 
worth stating. An application was made by 
a lady, who had been found a lunatic, to the 
Royal Bavarian court, and had been made a 
ward of that court on that ground, by her 
next friend (one of its judges) that a fund 
standing to her credit in the chancery divi- 
sion and representing the share to which she 
was entitled under her parents’ marriage 
settlement might be paid out to the deposit 
commission of the Bavarian court. This 
commission which consisted of the above- 
mentioned judge and another official, was at- 
tached to the court for the purpose of tak- 
ing charge of the funds of its ward, etc., and 
of giving receipts forthe same. The lunatic 
was the daughter of a German father and an 
English mother; she and her nearest living 





relatives were domiciled German subjects. 
The order of transfer was made. (2) Sup- 
pose a case arising under the English Lun- 
acy Act where there were both a judicial 
declaration of lunacy, and a “vesting” as 
defined in /x re Brown, has the English court 
a discretion as to whether any, and how 
much, of the fund ought to be transferred ? 
This question has now been answered in the 
affirmative in Ju re Knight in [1898] 1 ch. 
257, where Lindley M. R. pointed out that 
if there were no discretion, the court would 
lose the control which it undoubtedly had 
before, and has under the Lunacy Act, 1890, 
over the property in England of lunatics 
resident out of the jurisdiction. The follow- 
ing older cases may be consulted. Jn re 
Stark, 2 Mac. and G. 174; Jn re Elias, 3 
Mac. and G. 234; /u re Garnier, L. R. 13 
Eq. 532; du re Mitchell, 17 Ch. D. 515. 
Scott v. Bentley, 1 Kay and J. 281. Asa 
condition of obtaining a transfer the curator 
or master must satisfy the court that the 
property is required for the maintenance or 
other purposes of the lunatic, and it may also 
be noted, as a point of practice, that the 
grounds on which the transfer is required 
should be stated in the curator’s affidavit. 
(1n re Knight, ubi sup.) 
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CURRENT TOPICS. 


OakEY HALL. —In the death of Oakey Hall one 
of the most brilliant and versatile men of this country 
has disappeared from the scenes of life. Up to a 
certain malign era in New York politics no lawyer 
had achieved a more honorable and promising career. 
As United States district attorney, and district at- 
torney of the city and county of New York he had 
displayed very remarkable energy, learning and de- 
votion to public interests, but it must be regarded as 
an unfortunate thing for him that he was twice elected 
to the mayoralty. In this office he was involved: in 
the treacherous whirlpool of the Tweed régzme, and 
a although he was legally and reasonably acquitted of 
any complicity in that wrong doing, and nobody be- 
lieves that personally he was benefited by it, yet the 
shock to his proud and chivalrous nature was fatal to 
his further professional success and turned all the cur- 
rents of his being awry. He was probably the last man 
to be disillusioned concerning that monster of corrup- 
tion, and the awakening was overwhelming. He after- 
wards merely drifted. He went into journalism, ban- 
ished himself to England, wrote for newspapers, and 
unsuccessfully strove to get law practice there, re- 
turned to this country, wrote a play and himself acted 
in it, failing in both points, and at last wrote for the 
press and magazines, and at the time of his death 
was engaged on a volume of biographical sketches of 





‘ the judges of the supreme court in the city of New 
} York. It is to be hoped that this final work was com- 
pleted, or at least had substantially advanced, for 
there was no man better fitted for it than Mr. Hall. 


The readers of this magazine have been accustomed 
to his admirable sketches of some of the great Ameri- 
can lawyers, and will regret that his pen has fallen 
from his fingers. The writer of these lines has for 
editorial purposes looked through all the printed rec- 
ords of the New York court of appeals from about 
volume 40 to volume 123, and it was always like an 
oasis to a thirsty traveler to run across one of Oakey 
Hall’s inimitable briefs, so learned in law, so skillful 
in reasoning, so brilliant in wit, so charming in a lit- 
erary view. The present generation of lawyers know 
nothing of Mr. Hall, and he, in his saddened and 
disappointed old age, was content that they should 








| executors of the feminine gender shall henceforth be 





not know him. But he had old friends, whom he 
had won by his high and good qualities, who will 
always feel and speak tenderly of him and cherish 
his memory, and among them the writer of these 
lines. Not ignorant of misfortune, he pitied the 
unfortunate, and his rare kindness, humanity, and 
charity speak loudly from his grave to those who 
knew him best. 


THE PASSING OF EXECUTRIX.— The legislature 
of New York, at its last session, passed an act doing 
away with the term ‘ executrix,” and providing that 


called and known as ‘ executors.”” How the strong- 
minded of the tender sex will take this remains to be 
seen. Will they construe it as a compliment, ele- 
vating them to the rank of their tyrants as a matter 
of course, or as a degradation, abolishing a distinc- 
tion hitherto cherished as a privilege? 

THE THIRSTY SCHOLAR AND HIS DoG.—Ina 





. recent excellent article in the «* New York Times,” on 


the vice of over-reporting, is the following allusion: 
«¢ A few of our judges may not be very accomplished 
writers. They are diffuse and prolix, but it cannot 
be expected that each shall bea master of style or 
possess the perfect art of Lord Hardwicke, whose terse- 
ness and clearness in dealing with facts are displayed 
even in such a case as the serio-comic one of the 
thirsty scholar and his dog (Brook v. Gally, Barn. 
Ch. R.1).” Itis probable that this allusion suggests 
no very definite idea to most of the legal profession. 
The action was on a note given by the plaintiff’s 
intestate, Hobart, three or four days after coming of 
age, to the defendant, who kept a coffee-house in 
Mary-le-bone, to the amount of about £59, for meat 
and drink, furnished in the course of six months, 
when Hobart was about twenty years of age. 
Hobart was attending an academy, and his guardian 
allowed him seven shillings a week for pocket ex- 
penses ‘* but not very well pleased at the Manner of 
dressing of Victuals at Mr. Montiniack’s, it being 
dressed after the French Fashion, he had a mind to 
get some Provisions somewhere else. So he resorted 
to the defendant’s house, and there ran up a score 
for meat and drink.”. ‘In this Bill there was an /tem 
of Claret, Champaign and Burgundy, drunk on the 
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4th of ¥une, 1735, amounting to 8/. 18s. 7d. There 
was another /tem of 12s. for Barbadoes Waters, and 
a Third for 15s. for keeping of his dog.” Hobart 
came of age in the next March, ‘‘and on that Oc- 
casion made an Entertainment at an Inn in Morwich. 
Gally took care to be down at that Time, and asked 
Hobart for the Money.”’ Two days later the note 
was given. There never had been any previous ac- 
count rendered, nor any payment on account. Lord 
Hardwicke was asked to restrain collection of the note, 
and decree that it be surrendered. ‘* Some /tems of 
this Bill,” his Lordship said, “ were the most gross he 
ever saw,” namely the charges of June 4, and those 
for the Barbadoes waters and the Dog’s keep. He 
made short work of the infant’s dislike of French 
cookery, and he observed: ‘* But if a Rule should 
once be laid down, that in Cases of this Sort there 
can be no Relief in this Court, there are five hundred 
Persons about this Town, that would take Advantage 
of this, and lie in wait for the Ruin of Infants.” So 
the prayer was granted, but Gally was granted leave to 
try at law on a guantum meruit. All this is derived 
from the noble folio of 1742, in type that can be 
read across the room — if not a large room. The 
opinion evidently was extemporaneous, and one can 
see old Hardwicke shaking his wig, with its ambrosial 
curls, as he delivered it. It was lucky for the hungry 
and thirsty scholar that he was dead. 


ExPerRT TESTIMONY. — Two notable addresses on 


this subject have recently been delivered in the State- 


of New York, one by the Hon. Theodore Bacon, of 
Rochester, before the Liberal Club of Buffalo, and 
the other by the Hon. St. Clair McKelway, editor of 
the «*Brooklyn Eagle,” before the Social Science Asso- 
ciation at Saratoga. Both of them were mainly 
taken up with denunciations of the abuses to which 
the innovation of expert opinion has led, with very 
little suggestion as to possible remedies. Mr. Bacon 
made a very exhaustive review of the judicial expres- 
sions of animosity against the system, with which the 
law books are so thickly studded, and showed in a very 
conclusive way that its use is in direct opposition to 
the fundamental theory that judicial judgment must 
rest on evidence of the existence of facts, and not on 
evidence of the mere opinion that such facts exist. 
Mr. Bacon expressly disclaimed any intention to 
suggest remedies. Mr. McKelway made only sug- 
gestions that suffice to show how difficult it will prove 
to get rid of or ameliorate the present wretched con- 
dition. So outrageous and ridiculous is the extent to 
which the doctrine is now carried, that one is prone 
impatiently to exclaim, abolish it utterly; but it is 
evident that there are cases in which the testimony of 
intelligent and candid experts is not only defensible 
but nearly indispensable, as for example, the question 





of the presence of poison in a human body, or the 
probable duration of a physical injury. Opinions on 
such questions go far toward being evidence of facts, 
and are far outside the bounds of mere speculation, 
within which experts so differ from one another and 
contradict themselves, and as the mass of the com- 
munity have come to believe, testify invariably in 
favor of the party who pays them. Mr. McKelway 
needlessly vindicated the lawyers from the charge of 
insincerity, arising from the fact that they prefer to 
make out the best case they car for the party who 
employs them. There is a manifest difference be- 
tween a hired legal champion and a hired witness 
who testifies to order. The one is necessary and 
blameless, the other is a disgrace to jurisprudence 
and a hindrance to justice. Mr. McKelway in con- 
clusion, elaborates his view that crime is a disease, 
and should be cared for rather than punished. He 
attributes much to heredity, and would prevent crim- 
inally sick persons from propagating their species. 
For ‘‘ hereditary,” read ‘‘ environment,” and we 
should go some way in agreeing with him. But on 
the whole we incline to think Mr. McKelway is too 
tender in his theory of the criminal, and at the same 
time rather inconsistently given to admiration of that 
unmerciful jailer, Brockway, of Elmira, who seems to 
think that the most effectual way of dealing with the 
sick criminal is to wallop the disease out of him. 
But an easy chair is no proper place for us to enlarge 
on this modern inquisitor, Brockway, and so we for- 
bear. To those interested in the suppression or 
reformation of those modern pests of the court-room, 
expert witnesses, we recommend both these addresses. 


UNIFORM STATE Laws.— The address on this 
topic, delivered by the Hon. Lyman D. Brewster, of 
Connecticut, before the American Bar Association, 
last August, is an acute and highly interesting pro- 
duction. It is mainly taken up with an account of 
the «* Negotiable Instruments Act,” recommended by 
the Conference of State commissioners on Uniform 
Legislation, drafted by Mr. John J. Crawford, of the 
New York Bar, and already adopted by the legislatures 
of New York, Connecticut, Florida, Colorado, Mary- 
land, Virginia and Massachusetts; favorably re- 
ported in both branches of Congress for adoption for 
the District of Columbia, and unanimously passed in 
the House of Representatives. Tic act is based to 
some extent on the English act drawn by Judge 
Chalmers, which has proved so wonderfully success- 
ful, but is regarded here as an advance and im- 
provement upon that act. This statute of thirty- 
six pages, compasses all the essential law contained 
in Mr. Randolph’s prodigious treatise on “Commercial 
Paper,” consisting of three huge volumes, and com- 
prising almost three thousand pages of text, with a 
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table of cases of nearly two hundred pages. Of 
course it is too early to pronounce on the practical 
success of this important measure, but judging from 
that of the English act its friends seem justified in 
predicting that it will work a substantial reform. The 
subject is one which the opponents of general codi- 
fication admit may discreetly be codified, and even 
Mr. R. F. Clarke, in his recent elaborate treatise 
against general codification, substantially concedes as 
much, with the qualification that there should be a 
provision that ‘*‘ when equities intervene, the reason 
of the rule should still be the fundamental guide to 
the court.” Mr. Brewster indulges in an excursus on 
this important book of Mr. Clarke’s, and in one 
sentence expresses the view which we have come to 
to hold from an examination by no means careful, 
namely, that the author discusses the subject of 
of general codification, ‘‘ with a keenness of logic 
and stress of special pleading that would not discredit 
the a priori speculations of the Schoolmen of the 
Middle Ages,” but that the «« whole subject, like most 
practical matters in politics, finance and law, is to be 
best solved by experiment and experience.” We 
find it difficult to believe that there is anything in the 
constitution of the Anglo-Saxon race, or its institu- 
tions, that renders it any more impracticable to rule 
its jurisprudence by written laws than in the genius 
of other peoples, and when Mr. Theodore Bacon, of 
Rochester, recently stood before the Liberal Club of 
Buffalo, and held up in one hand and in one small 
volume a written statement of the laws of France, and 
in another the laws of Germany, it was an object 
lesson that cannot be scouted by mere theorizing or 
declaiming about ,the superiority of the ‘ elasticity ” 
of common law. Mr. Brewster says on this point, 
that so far as he has been able to learn of those prac- 
ticing under codes, ‘‘ this lack of elasticity is not 
apparent.” This feature of ‘< elasticity ” is the chief, 
if not the only advantage claimed for judge-made 
law over legislative law, and it would seem to be a 
complete answer to the claims made for it that so far 
as fundamental principles of law have been ascer- 
tained, they ought to be fixed, and not variable or 
‘« elastic.” This matter may be conclusively set- 
tled, it seems to us, by a very simple test, It is well 
known that the ancient common law has been 
changed in many essential particulars by a long and 
expensive course of fluctuating adjudication. Would 
it not have been much better if the changes had been 
originally made by act of Parliament ? For example: 
very few young lawyers would believe that at ancient 
common law an idiot or lunatic could contract a valid 
marriage. We do not recall how the change came 
came about; we presume by adjudication, but if by 
statute, it is none the worse for our argument. The 
principle involved may and ought to be written law. 





But we are drawn too far afield. We have no desire 
to open a discussion on codification in columns de- 
signed for relaxation, and we intended only to call 
attention to Mr. Brewster’s suggestive paper. 





NOTES OF CASES. 


EAVESDROPPERS. — A rather curious case is Rasch 
v. Noth, Wisconsin supreme court, 40 L. R. A. 577, 
holding that an action of ejectment cannot be main- 
tained against one the eaves of whose barn over- 
hang his neighbor’s land ten or eleven inches, where 
the eaves of the latter’s barn are lower than those of 
the former, and the barn is built so close to the line 
that the water from the eaves falls on the former’s 
land. The court said :— 


“ We are clearly of the opinion that this action of eject- 
ment cannot be maintained upon the facts found by the 
trial court. Certainly, the cases in this court do not author- 
ize a recovery in such a case. ~ McCourt v. Eckstein, 22 
Wis. 153; Zander 7. Valentine Blatz Brewing Co. 89 Wis. 
164, /d., 95 Wis. 162. This last case, in line with the first, 
held, in effect, that ‘an intrusion by one lot owner of his 
foundation wall upon the land of the adjoining owner, with- 
out permission, is a trespass, and may be treated as a dis- 
seisin; but, if the owner of the land so intruded upon ex- 
tends his own building to his line, and rests it upon such 
wall, and occupies the same continuously, he thereby elects 
to treat the intrusion as a mere trespass, and cannot main- 
tain ejectment therefor.’ While it is found in the case at 
bar that the eaves of the defendant’s barn projected ten or 
eleven inches over the line, yet it was also found that the 
eaves of the plaintiff’s barn projected under the eaves of the 
defendant’s barn sufficiently to carry the water from both 
roofs northward onto the defendant’s land. There is no 
dispute but what each party owns and occupies to the line 
mentioned. The only dispute is as to whether the plain- 
tiff can maintain ejectment for such projection of the eaves 
of the defendant’s barn, upon the facts found; in other 
words, whether the plaintiff can thus occupy his premises 
clear to his line, and at the same time maintain ejectment 
for such mere intrusion. And we must hold that he can- 
not. There are cases holding that one is liable in eject- 
ment for the projection of his roof over another’s land. 
Murphy v. Bolger Bros. 60 Vt. 723; Sherry v. Frecking, 4 
Duer, 452. In others it is held that such action cannot be 
maintained. Aiken v. Benedict, 39 Barb. 400; Vrooman 
v. Jackson, 6 Hun, 326. See also Leprell v. Kleinschmidt, 
112 N. Y. 364 where the question was left undetermined. 
Harrington v. Port Huron, 86 Mich. 46; 13 L. R. A. 664. 
It is unnecessary to determine the question in the case at 
bar.” 

This decision emphasizes the folly of ‘* forms of 
action.” Trespass or nuisance will lie, but ejectment 
will not. So the action fails because it is wrongly 
labelled. The cases were noticed in Ezzard v. Find- 
ley Gold M. Co. 74 Ga. 520; 58 Am. Rep. 445, 
and the reporter’s note to the latter. It was there 
held that ejectment will not lie for flooding lands by 
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a dam, which is nonsense, for the land is thus wholly 
and exclusively occupied, and the sheriff can put the 
owner in possession. Exactly the contrary was held 
in Nichols v. Lewis, 15 Conn. 137, or rather that 
ejectment lies for land covered by water, the court 
observing: ‘* where the property is tangible, and an 
entry can be made, and possession can be delivered 
to the sheriff, this action will-lie.” So in Steadman 
v. Smith, 8 Ell. & B. 1, ejectment was held to lie 
to remove a roof projecting over the whole width of 
a party wall. In the Vermont case the court said :— 

“It is clearly not essential that’ the intruding object 
should actually rest upon the plaintifi’s soil to entitle him 
to the action of ejectment, for this action will lie for an 
upper room in a dwelling house or other building. As the 
law gives the owners of the land all above it within its 
boundaries we can find no reason, resting in principal, why, 
for the projection by a party of a portion of his building 
over the land of another, as in this case, he may not be 
liable in ejectment. The plaintiff was disseised of his land, 
and the defendant was in the wrongful possession thereof 
by his projecting roof. There is no more difficulty in de- 
scribing in a declaration a projection over the soil than one 
upon it, nor can there be any difficulty in the sheriff deliver- 
ing possession to the plaintiff.” 

It seems to us that a very simple test will deter- 
mine the matter: suppose the plaintiff desiréd to ele- 
vate his barn, and found the defendant’s eaves in 
the way: how would he get them out of the way? 
Must he resort to nuisance? It seems not, but that 
the direct suit for removal by ejectment is the natural 
remedy. 


More Doc Law. — In remarking upon the recent 
Tennessee case respecting dogs, we find that we 
omitted several minor points of interest, namely, that 
the right to recover for injury to a dog is not lost 
by his owner’s killing him in the honest but mistaken 
belief that he was fatally injured; that a motorman 
cannot rely upon the celerity of a dog to absolve him 
from all duty and care to avoid running over him with 
his car; and that it is matter of common knowledge 
that pedigree enters into the consideration of the 
value of dogs, including such as are kept for sporting. 
This particular dog was “setting” or “standing” at 
some birds in the street on the line of the track, when 
the motorman (or the motorneer, as some courts 
villainously call him) ran him down without slowing up 
orringing his gong. “ Setting” and “standing ” mean 
the same in dog parlance. According to the famous 
mule case in Pennsylvania the motorman owed no 
duty to sound his gong, because the dog could not be 
supposed to listen and take warning, but that case is 
bad law — asinine law, if we may be pardoned the 
expression. (See 3 GREEN BaG, p. 27.) We think 


this Tennessee case goes to the extreme of tenderness 
toward dogs, and its doctrine may tend to diminish 
the «‘ celerity ” of street cars in dog-haunted districts 


‘and so on for twenty or more generations. 





of large cities. ‘‘In the earlier books,” remarked 
the court, ‘‘ it was said that ‘dog law’ was as hard 
to define as was ‘ dog latin,’ but that day has passed, 
and dogs have now a distinct and well established 
status in the eyes of the law.” Imagine blind justice 
with a dog in each eye! Certain other remarks of the 
court deserve quotation in full: 

“ There are high and low degrees among dogs as well as 
among men, and while the common coon dog has his value, 
it is not the same as that of the trained bird dog or the 
trained bloodhound. It is a matter of common knowledge 
and observation that certain strains of blood among horses 
add materially to, if they do not entirely fix, their values, 
and so among cows and hogs and sheep, and even among 
chickens and turkeys. Different strains of blooded horses 
are valuable because it is found that for generations the 
achievements of horses of that strain have been noteworthy 
upon the turf and elsewhere; and so with dogs, these 
qualities, as a matter of common observation, are much the 
same, in the same strain, for generation after generation. 
We think there is no error in admitting evidence upon:these 
matters of pedigree, and the reputation of this particular 
dog killed is shown to have had what in dog circles is re- 
garded as ‘blue blood,’ and among these he belonged to 
the inner circles of the ‘400,’,—-a member of the ‘F. F. 
T.’s,’ or ‘ First Families of Tennessee.’ In addition, he was 
of English descent. His sire was ‘Champion Tribulation, 
by imp. Beppo III., out of imp. Champion Lass of Bow,’ 
His dam was 
‘ Dick’s Sue, by Dick, out of Ida Heath,’ etc., for as many 
generations. It is fully shown that on both sides the an- 
cestry is traced back to the best of English nobility blood 
in dog circles. The sire of the dog is shown to have had 
a remarkable record in field trials and bench shows, and so 
with the dam. Dogs of the grade of the dog that was 
killed, and with such pedigree, are shown by the proof to 
be worth from $500 to $1,000 in the market. It is also 
shown that this dog had had the distemper, and under the 
proof, this added to his value 100 per cent. It is attempted 
to show that this dog’s descent may not have been entirely 
pure, and it is intimated that he may have had ‘terrier blood’ 
in him, but the only foundation for this inference is the fact 
that he ‘tarried’ so long on the track when the car was ap- 
proaching. But it appears from the record that it is a 
characteristic of the pointer when he sets to become ob- 
livious to all earthly surroundings, and the bluer his blood 
the more absent-minded he becomes on such an occasion. 
The question of pedigree is really important so far only as 
it bears upon the question of value of the animal killed. 
The plaintiff fixes the value of the dog at $250, without any 
reference to his blood or lineage, and in this he is sustained. 
He describes him as a handsome dog, very fast, wide ranger, 
very staunch on his game and to the gun, thoroughly broken, 
a fine retriever from land or water, with an excellent dispo- 
sition. He is shown also to have been a valuable, reliable 
yard and house dog, and to have made himself generally 
useful, and almost indispensable to the plaintiff's household. 
With such an eloquent recital of the dog’s qualities, the jury 
could not, perhaps, have given less damages than $250.” 


We are glad to learn how ‘ terrier ” is pronounced 
in judicial circles in Tennessee. 
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LEGAL ANTIQUITIES. 

It seems to have been quite common, at one 
time, to sell prisoners. The Supreme Judicial 
Court at Salem, Mass., in November, 1787, sen- 
tenced Elizabeth Leathe, of Lynn, “ for harbour- 
ing thieves and receiving stolen goods,” to be 
whipped twenty stripes and to be sold for six 
months. Ata session of the same court, held in 
Boston in September, 1791, six persons were con- 
victed of theft, and sentenced to be whipped and 
pay costs, or to be sold for periods of from six 
months to four years. 





FACETIZ. 


Tue following epigrams were exchanged be- 
tween James Smith and Sir George Stewart Rose, 
on the subject of Craven Street, Strand, where 
the former was then residing : — 

Fames Smith. 
At the top of my street the attorneys abound, 
And down at the bottom the barges are found. 
Fly, Honesty! fly to some safer retreat, 
For there’s craft in the river and craft in the street. 
Sir George Rose. 
Why should Honesty fly to some safer retreat, 
From attorneys and barges? odd rot ’em! 
For the lawyers are jus¢ at the top of the street, 
And the barges are jus¢ at the bottom. 


ATTORNEY (examining witness) : ‘ You say you 
saw shots fired.” 
WitnEss: “ Yes, sir.” 








_ AtTToRNEY: “ How near were you to the scene 
of the affray?” ° 

Witness: ‘“ When the first shot was fired, ten 
feet from the shooter.” 

ATTORNEY: “Ten feet; well, now tell the 
court where you were when the second shot 
was fired.” 

Witness: “I didn’t measure the distance.” 

ATTORNEY: “Speaking approximately, how far 
should you say?” 

Witness: “ Well, it approximated to half a 
mile.” 


JupGE WoopwarD was approached by a Free- 
land attorney who desired to have an aged towns- 
man of his excused from jury duty. The judge 
demanded the reason, and the attorney promptly 
answered: “If Your Honor please, he is an aged 
man and can’t stand sitting.” Judge Woodward 
quickly saw the point, admitted that it was “ well 
taken,” and, enjoying it immensely, he allowed 
the juror to depart. It dawned upon the attor- 
ney, also. 


A MAN being arrested for stealing a horse, in- 
quired of the sheriff, “What do you take me 
for?’’ The sheriff replied, “I take you for a 
horse.” The man immediately kicked him out 
of the place. 


MAGIsTRATE (sternly to tramp) : “ The address 
you give as your place of residence is a vacant 
plot of land.” 

Tramp: ‘Yes, yer worship; that’s where I 
sleep most nights.” 


TueE late Sir Frank Lockwood was wont to re- 
late, with much relish, an incident that happened 
while he was yet young as a lawyer. A barrister 
was conducting the prosecution of a man for 
stealing a teacup, and in the middle of his ad- 
dress to the jury a telegram was placed in his 
hand. Instantly the recipient, who had taken a 
5s. chance in the Bar “ Sweep,” exclaimed joy- 
ously— 
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“«Galopin’s won, and I’ve won!” 

His lordship, taken aback by this extraordinary 
proceeding, demanded to know the meaning of it. 

The barrister apologized for his conduct, and 
craved forgiveness. 

“It is most improper,” said his worship, “ and 
I trust it may never occur again.” 

The case was then about to be resumed, when 
the judge intervened with : — 

“Oh, by the bye, Mr. X , did the tele- 
gram say what was second and third?” 








NOTES. 


OFFICIALDOM in Germany has been compelled 
by a bicyclist to give deep thought to the ques- 
tion, “When two streets intersect, in which street 
is the point of intersection?” At Breslau, bicy- 
clists are forbidden on certain streets. A rider, 
going along a street where they are allowed, fol- 
lowed it across a prohibited street, and was ar- 
rested in the middle of the road. He asserted 
that he was in one street, the policeman that he 
was in the other, the lower court that he was in 
neither, and should not be fined ; and the upper 
court that he was in both, therefore on the for- 
bidden street, and must pay twenty-five cents. 


A curious fact has been developed by the 
French police. Their statistics show that in 
twenty-one murders the money taken by the 
assassins averaged only sixteen dollars, and in 
each case the criminal was guillotined. Evi- 
dently, murder does not pay from a financial 
point of view. 


ACCORDING to Federal Judge Springer, there is 
at present no legal way of punishing a Creek In- 
dian for murder, or any other offense, the trial of 
which began in the tribal court before its abo- 
lition on January 1, 1898. Upon a murder case 
carried to the Federal Court, the court has de- 
cided that the tribal court did not err, and re- 
manded the case to the latter for execution. 
Congress abolished the tribal court, and hence 
Judge Springer’s decision. 


Tue London police have discovered, in Red 
Lion Square, a well-stocked establishment which 
supplies professional beggars with the parapher- 





nalia used by them to impress the urgency of 
their distress upon the public. A large assort- 
ment of wooden legs and arms, asthmatic. hand- 
organs and fiddles, wigs and beards, ragged suits 
and dresses, were found. ie 


Ir was a saying of Douglas Jerrold, “ The law’s 
a pretty bird, and has charming wings. ”"T would 
be quite a bird of paradise if it didn’t carry such 
a terrible bill.” 


A quaint lawsuit has been entered against a ~ 


German princeling, who not long ago married the 
daughter of a wealthy English earl. The prince, 
when he arrived in London in search of an heir- 
ess, applied for an introduction to society to a 
man who was of aristocratic family, but who pos- 
sessed neither money nor scruples. This blue- 
blooded individual undertook to introduce the 
prince into those particular houses of the British 
nobility. The prince married a charming lady, 
who possessed both money and a title, but he 
failed to pay either the price stipulated for his 
introduction or the commission due upon her 
dowry. ‘The consequence is that legal proceed- 
ings have been instituted against him. 


“A GREAT corporation once desired a legal 
opinion on a matter involving millions of dollars, 
for upon it practically depended that corpora- 
tion’s very existence. They decided to refer the 
question, which was wholly one of the correct in- 
terpretation of law, to William M. Evarts, and to 
be guided by his opinion. Evarts’s reputation 
and success are wholly due to his remarkable 
knowledge of law, and his power, which seems 
almost like intuition, of determining just how the 
Supreme Court will decide any question of law. 
When the attorney for the great corporation put 
his question, Evarts sat buried in thought for a 
moment, and then answered in one word, “ Yes.’ 
His bill for that one word was two hundred and 
fifty thousand dollars, and the corporation paid it 
without a murmur. Evarts’s answer proved to be 
correct.”’ It is a good story, anyway. 


DRUNKENNESS having made alarming strides in 
New Zealand, it has been resolved to call in the 
aid of photography to put it down. In future, 
anyone who may be condemned on a charge of 
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being drunk and disorderly will have to have his 
photograph taken, at his own expense, and dis- 


tribute it among all innkeepers, barkeepers, etc. - 


The idea is that publicans will then be able to 
refuse to serve anyone whose portrait appears in 
this original gallery ; but when the law has been 
in force for a few months, it is probable (says the 
London Sketch) that the collection of photo- 
graphs will be rather unwieldy, and, if a customer 
has to wait until the landlord can be satisfied that 
his photograph is not there, he is likely to remain 
thirsty for a longtime. The photographers, how- 
ever, ought to drive a roaring trade. 


CourT HOUSES are sometimes built with little 
regard for the needs of the counties. Out in 
western Kansas is a court house costing $20,000. 
With scarcely a load of wood in the county, there 
is a handsome fireplace in every office. The total 
population of the county is but eighteen hundred, 
and the bonds of the county have not yet been 
reduced. Several court houses, through the pro- 
cess of mechanics’ liens and other legal processes, 
have come to be owned by individuals, who have 
been puzzled to know what to do with them. 


A FEW years ago, while the American Bar 
Association was holding its annual banquet at 
Saratoga, General Sherman, as an invited guest, 
entered the room. 

Just before his arrival, Fleming G. du Bignon, 
Esq. (now practicing at Savannah), arose to make 
an address upon a subject which had been as- 
signed to him. 

As he arose, ready to speak, General Sherman’s 
arrival was announced, when the audience arose 
and greeted the general. 

The lawyer remained standing, and, when quiet 
was restored, stated, in substance: “ ‘Sherman is 
coming!’ ‘That was a familiar sound in central 
Georgia, where I resided in 1864, being then a 
small lad, but the owner of a pet rooster and a 
pony. I determined to defend them at all haz- 
ards. When Sherman’s soldiers came they con- 
fiscated my rooster and pony, notwithstanding 
my earnest protest that I would report them to 
General Sherman. As I have now an oppor- 
tunity, I make my report to the general.” 

The above was the whole of his speech, but it 
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brought the house down, and General Sherman 
sought an introduction and congratulated the 
speaker. 





CURRENT EVENTS. 

THERE is in Russia a district which is wholly ad- 
ministered and during most of the time exclusively 
inhabited by women. It is the province of Smelensk, 
and comprises a district of about fifteen square miles, 
from which all the able-bodied males emigrate in the 
spring and proceed to neighboring towns and districts 
in search of work, remaining away about nine months 
of the year. In their absence the women cultivate 
the fields and manage local affairs generally, under 
the presidency of a woman mayor. Before nightfall 
the women assemble in a sort of club house and play 
cards till one or two o’clock in the morning. Virtue 
there is compatible with unlimited cakes and ale, and 
though the hours are late, and so much time is 
given to amusement, the commune is prosperous, dis- 
order is unknown, and it is one of the best conducted 
portions of the empire. The Czarima takes an in- 
terest in it and is proud of it. 


VENETIAN coins of 1570 and 1577, bearing the 
name of Doge Aloys Mocenigo, have been found in 
Mashonaland, iu the interior of South Africa. 


A STEAMBOAT service on one of the Bavarian lzes 
has introduced a curious innovation in the matter of 
children’s fares, which are in future to be regulated by 
Children under 60 centimetres in height 
go free; children measuring over 60 and under 130 
centimetres pay half-price. Presumably this regula- 
tion has been introduced because parents, however 
capable of cheating as regarding their offspring’s age, 
cannot deceive the company as regards their height. 


THERE are 250,000 Indians in the United States, 
distributed throughout twenty-five States and Terri- 
tories, the largest number, 72,000, living in the In- 
dian Territory, with 35,000 in Arizona, 18,000 in 
South Dakota, 13,000 in Oklahoma, 12,000 in Cali- 
fornia, 10,000 in Wisconsin, 5,200 in New York, and 
2,800 in North Carolina. 





RECENT Statistics show that since the end of 1869 
the postal traffic in France has nearly tripled, the 
telegraphic network has increased about nine times, 
the tonnage of the railways and interior navigation 
has doubled, deposits in savings banks have risen 
from $150,000,000 to $800,000,000 ; and other items 
of economical prosperity have shown corresponding 
growth. 
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LITERARY NOTES. 

THE Christmas number of HARPER’S MAGAZINE is 
beautifully illustrated, and has the frontispiece in 
color. Among the most interesting articles are: 
‘*How the Other Half Laughs,” by John Corbin; 
‘« The Battle of Manila,” by Lieutenant J.M. Ellicott ; 
«¢ The Rescue of the Winslow,” by Lieutenant Ernest 
E. Meade, U.S.R.C.S. The stories are many and 
varied in this number, and iaclude, «+ Old Captain,” 
by Myles Hemenway; ‘An Esmeralda of Rocky 
Canyon,” by Bret Harte; ‘‘ How Santa Claus was 
saved,” by Mary T. van Denburgh; <‘* The Second 
Wooing of Salina Sue,” by Ruth McEnery Stuart ; 
“The White Forest,” written and illustrated by 
Frederic Remington; ‘‘The White Heron,” by 
Fiona Macleod; ‘The Girl and the Game,” a foot- 
ball story, by Jesse Lynch Williams; «A Martyr’s 
Idyl” by Louise Imogen Guiney; ‘* The Unexpected- 
ness of Mr. Horace Shields,” the last of the ‘+ Old 
Chester Tales,” by Margaret Deland ; and «‘ A Fable 
for Heiresses,” by Alice Duer. 


DAVID STARR JORDAN, the distinguished scientist 
and government commissioner to Alaska, opens the 
November ATLANTIC by giving the results of his 
official experience and scientific observation of the 
many errors of our management in Alaska. Other 
timely and forceful articles. are: <‘*The Intellectual 
Movement in the West,” by Hamilton W. Mabie; 
‘¢Wild Animals in the Yosemite,” by John Muir; 
‘‘ Thackeray,” by Henry D. Sedgwick, Jr.; and 
‘« The Relations between Art and Psychology,” by 
Prof. Hugo Miinsterberg. There are also several 
interesting short stories. 


THE issues of THE YOUTH’S COMPANION for the 
four weeks of November contain a number of unusual 
features, Frank R. Stockton will contribute a 
humorous paper, ‘‘Some of My Dogs”; Rudyard 
Kipling’s new story, ‘* The Burning of the Sarah 
Sands,” will come out in the November roth num- 
ber; Lord Dufferin will relate some of the sensational 
experiences of a pleasure trip in war time in «* My 
First Cruise,” and to the Thanksgiving number, 
Mary E. Wilkins will contribute a sketch of «A 
New England Girl Seventy Years Ago.” 





«© THE MARKET-PLACE,” Harold Frederic’s unpub- 
lished story, has been secured by THE SATURDAY 
EveNnING Post, of Philadelphia, and will appear 
serially in that weekly, beginning in an early issue. 





THE scenes of the complete novel in the November 
issue of LippINcoTtT’s, ‘‘ A Triple Entanglement,” by 
Mrs. Burton Harrison, are laid mainly in Spain and 
England. 


J. Armoy Knox, in ‘* The Petrified 





Legs,” revives and amplifies the Irish legend of 
Lough Neagh. ‘The Destroyer” is an allegory by 
Paul R. Heyl. Jessie F. O'Donnell gives an account 
of “The Horse in Folk-Lore.” Paul Ward Beck 
describes «‘ A Ute Funeral.” «*Fanciful Predictions 
of War” and ‘Our Soldiers’ Songs” are the titles of 
two brief papers by William’ Ward Crane. Jane 
Ellis Joy has a little essay on «* The Craze for the 
Unconventional,” and J. K. Wetherill, another on 
‘¢ The Golden Gift,” which is imagination. 


SCRIBNER’S MAGAZINE for November contains sev- 
eral war articles, among them ‘The Porto Rican Cam- 
paign,” by Richard Harding Davis; ‘* The Navy in 
the War,” by Captain F. E. Chadwick; ‘* Torpedo 
Boats in the War with Spain,” by Jno. R, Spear; 
and «* A Night Escape,” by Stevens Vail. In going 
‘* From Denver to the Pacific,” Walter A. Wyckoff 
reaches the end of his long journey across the con- 
tinent as a day laborer. C. D. Gibson further illus- 
trates phases of New York city life, this time deal- 
ing with night. The stories of the number include 
‘¢ The Great Secretary of State Interview,” by Jesse 
Lynch Williams, a newspaper story of a cub reporter, 
and ‘* The Pelican,” by Edith Wharton, a study of 
a type of woman lecturer. 


THE leading features of the AMERICAN MONTHLY 
REVIEW OF REviEws for November are: the editorial 
comment on the State and Congressional campaigns, 
an illustrated account of the work of the Y. M.C. A. 
in connection with the army and navy during the war 
with Spain, by Albert Shaw; an article on ‘The 
Newspaper Correspondents in the War,” with numer- 
ous portraits; Mr.Creelman’s own story of his San- 
tiago adventures; ‘* Ouida’s” ‘Impeachment of 
Modern Italy,” with Signor Vecchia’s reply; ‘‘ The 
Nicaragua Canal in the Light of Present Politics,” 
by Prof. L. M. Keasbey; and «* The Nicaragua Canal 
and Our Commercial Interests,” by Dr. Emory R. 
Johnson. 

THE CENTURY begins its new year with a brilliant 
cover in color by the well-known Parisian poster- 
artist, Grasset, who made the Napoleon poster for 
THE CENTURY. This time he pictures Alexander 
the Great on the famous Bucephalus. This is in con- 
nection with the magazine’s new historical serial on 
Alexander, written by Prof. Benjamin Ide Wheeler. 
Captain Charles D. Sigsbee begins his ‘+ Personal 
Narrative of the Maine.” Paul Leicester Ford, 
begins a series of profusely illustrated papers on 
‘*The Many-Sided Franklin,” the opening article 
dealing with Franklin’s family relations. A new 
romance by Marion Crawford, is begun. It is a story 
of a young English knight in the Second Crusade, and 
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is entitled «‘ Via Crucis.” A characteristic story by 
Mark Twain is called «* From the ‘London Times’ 
of 1904,” and is founded upon a recent invention, 
in which the author is deeply: interested. A two- 
part story by Frank Stockton, ‘+ The Vizier of the 
Two-Horned Alexander,’’ is begun. Lowell’s ‘+ Im- 
pressions of Spain ’’ are contained in some of his 
hitherto unprinted official despatches. Baron Cou- 
bertin writes on «+ Building up a World’s Fair in 
Paris. , 





WHAT SHALL WE READ? 

No story has ever made a greater impression upon 
the American reader than Edward Everett Hale’s 
The Man Without a Country.' Ina new edition just 
issued Dr. Hale explains the motive of the original 
conception and applies it forcibly to present events. 
The book is a lofty, almost sublime, appeal to the 
patriotism of American youth, and its influence can- 
not be over-estimated. The moral of the story may 
be found in Nolan’s own pitiful words to a young 
sailor: «¢ And for your country, boy, and for that 
flag, never dream a dream but of serving her as she 
bids you, though the service carry you through a 
thousand hells. No matter what happens to you, 
no matter who flatters you or who abuses you, never 
look at another flag, never let a night pass but you 
pray God to bless that flag. Remember, boy, 
that behind all these men you have to do with, be- 
hind officers and Government and people even, 
there is the country herself, your country, and 
that you belong to her as you belong to your own 
mother.” 

Since Dumas no historical writer has excited such 
admiration and won such plaudits from the reading 
public as the Polish writer Henryk Sienkiewicz. 
The popular edition of his works, recently published 
by Messrs. Little, Brown and Co., brings these his- 
torical romances within the means of all. We have 
already noticed the first work in the series, ‘¢ With 
Fire and Sword.” This volume covered the war of 
1648-49, which was ended at Zborovo, where a 
treaty hateful to the Poles was concluded between 
the Cossacks and the Poles. The second work, 
The Deluge * describes the invasions of Poland by the 
Russians and the Swedes in 1654-55, while the third 
and concluding work in the trilogy, Pax Michael,? 
portrays the Turkish invasion and ends with the 
battle of Hotin which made Sobieski king, in 1674. 
It is almost impossible to give an adequate idea 
of Sienkiewicz’s wonderful powers of description. 
Scenes and events are depicted with a vividness that 
makes one feel as if he himself were really taking 
part in those grand struggles which have made Poland 
famous in history. We can truly say that we have 
never read novels which impressed us so powerfully, 





and we know of no works which we can more heartily 
recommend to our readers. A new volume of short 
stories by the same author has just been issued. It 
is entitled Szvedanka, a Forest Picture,4 and exhibits 
Sienkiewicz’s genius in a variety of aspects. The 
work contains seventeen stories in all of which one 
finds that vivid imagination and inimitable power 
of portrayal which have made Sienkiewicz the foremost 
writer of his time. Mr. Curtin’s translations are ad- 
mirable and he shows himself to be in full sympathy 
with the author. 

The Story of Goésta Berling® is likely to make as 
profound a sensation in America as it did when first 
published in Sweden. Upon its appearance the 
author, Miss Lagerlof, at once found herself famous. 
The central figure of the story is a priest deposed 
for drunkenness, a wonderfully brilliant and heroic 
character whom the author has portrayed with ex- 
ceptional skill. The other characters in the book 
are strongly drawn and with the narrative Miss 
Lagerlof has blended many Swedish legends. The 
work is a powerful one, absorbingly interesting, and 
it is to be hoped that we may be favored with other 
stories from the pen of this gifted novelist. 

A collection of Stories in Light and Shadow® re- 
veals Mr. Harte at his best. They are all well written, 
and “Unser Karl” and «*The Passing of Enriquez,” 
the first and last stories in the book, show much 
dramatic force and power. The scenes of these stories 
are laid in Germany and New Mexico. Several of 
the stories deal with the mining and horse-stealing 
life of America, west of the Rockies. Indeed, we 
should feel that something was lacking if we should 
read a book of Bret Harte’s without this western 
flavor. We recommend it heartily to all lovers of 
vigorous, clean and wholesome stories. 

1THE MAN WITHOUT A CouNTRY. By Edward Everett 
Hale. New Edition with an introduction in the year of the war 
with Spain. Little, Brown & Co., Boston, 1898. Cloth. 50 
cents. 

2 THE DELUGE; an historical novel of Poland, Sweden, and 
Russia, A sequel to “ With Fire and Sword,” by Henryk 
Sienkiewicz. Authorized and unabridged translation from the 
Polish, by Jeremiah Curtin. Little, Brown & Co., Boston, 1898. 
Two vols. Cloth. $1.50. 

8 Pan MICHAEL, an historical novel of Poland, the Ukraine 
and Turkey. A sequel to “ With Fire and Sword,” and “ The 
Deluge,” by Henryk Sienkiewicz. Authorized and unabridged 
translation from the Polish, by Jeremiah Curtin. Little, Brown 
& Co., Boston, 1898. Cloth. 75 cents. 


4 SIELANKA, A Forest PIcTuRE, and other stories. By 
Henryk Sienkiewicz. Authorized unabridged translation from 
the Polish, by Jeremiah Curtin. Little, Brown & Co., Boston, 
1898. Cloth. $2.00. 

5 THE Story oF GésTA BERLING. Translated from the 
Swedish of Selma Lagerléf. By Pauline Bancroft Flach. 
Little, Brown & Co. Boston, 1898. Cloth. $1.75. 

6 Stories IN LIGHT AND SHADOW. By Bret Harte. Hough- 
ton, Mifflin & Co., Boston and New York, 1898. Cloth, $1.25. 
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A romantic story entitled / am the King’ deals 
with an incident of the Crusades in the Holy Land. 
Richard, Cceur de Lion, is beset by Saracens and in 
danger of being captured, when Godfrey de Bersac, 
a knight of gigantic stature, calls out, “I am the 
King,” and is taken prisoner in place of Richard. 
In consequence of this courageous act, he is allowed 
to bear on his armor the lions of England, with the 
motto, ‘‘Je suis le Roi.” ~ Around this incident is 
woven a pretty romance of love, which though not 
running smooth, at last ends in the happy reuniting 
of the lovers after many dangers and vicissitudes. 
The scenes of the earlier and latter parts of the story 
are laid in England, and the author shows a very 
good knowledge of the life, customs and manners of 
the period. The book is well worth reading. The 
cover design is a good one of the crusader knight in 
red and brown, black and gold. 

Mr. Parker’s latest novel, Zhe Battle of the Strong? 
is an interesting and effective story. The scene is 
laid in the Isle of Jersey and France, at the time of the 
French Revolution and the plot turns upon the secret 
marriage of a Jersey peasant girl and an officer in the 
British Navy. The heroine is a most lovable creation 
and the other characters in the story are strongly 
drawn. The book is one from which the reader will 
derive much pleasure. 


1] AM THE KING. Being an account of some happenings in 
the Life of Godfrey de Bersac, Crusader Knight. By Sheppard 
Stevens. Little, Brown & Co., Boston, 1898. Cloth. $1.25. 


2 THE BATTLE OF THE STRONG. A romance of two King- 
doms. By Gilbert Parker. Houghton, Mifflin & Co., Boston and 
New York, 1898. Cloth. $1.50. 


NEW LAW-BOOKS. 


Forms OF PLEADING in actions for legal or equi- 
table relief. Prepared with especial reference 
to the Codes of Procedure of the various states, 
and adapted to the present practice in many 
Common Law States. By Austin Asgortt, LL.D. 
Completed for publication after his decease, 
by Carlos C. Alden of the New York Bar. 
Baker, Voorhis & Co., New York, 1898. Vol. 
I. Law sheep. $6.50 met. (Vol. Il. com- 
pleting the work is in active preparation and 
will be issued as early as possible in 1899.) 
This work, the result of the labor of many years 

on the part of the late Dr. Abbott, will be gladly 

welcomed by the legal profession. It is, as the pub- 
lishers claim, the most comprehensive and complete 
collection of Forms of Pleading ever published. The 
precedents presented have been carefully revised and 
are accompanied by notes and sustaining authorities. 
One volume only is as yet completed, but it will be 





followed by a second early in the coming year. 
However, as each form is complete in itself, the 
volumes are entirely independent of each other. 
Volume I contains Formal Parts of Pleadings, Allega- 
tions of Official or Representative Capacity, etc., and 
Complaints in Common Law Actions. Voltme II 
will complete the Complaints, including Statutory 
and Equitable Actions, and will also contain Answers, 
Demurrers, and Replies. The work bears witness to 
a most careful and exhaustive research on the part of 
the distinguished author, and will for years to come, 
hold a high place in the esteem of the profession. 


A SELECTION OF CaSES ON THE Law OF CONTRACTS. 
By WituiaM A. KEENER, Kent Professor of 
Law and Dean of the Faculty of Law in Co- 
lumbia University. Baker, Voorhis & Co., New 
York, 1898. Two volumes. Cloth. $12.00. 
This in an admirable collection of cases develop- 

ing the fundamental principles governing the law of 

contracts, both simple and those under seal. The 
work is especially adapted to the law student’s needs, 
and was prepared by the author, primarily, for the 
students of Columbia College. He has therefore 
omitted cases relating to the Statute of Frauds, the 

Statute of Limitations and the Jurisdiction of Equity 

over Contracts. The cases are ranged under heads: 


| Formation of Contracts, Operation of Contracts, and 


Discharge of Contracts. The selections cover al- 
most every conceivable point liable to arise in this 
branch of the law, and the volume is a valuable 
text-book for the practising lawyer as well as for the 
student. Professor Keener’s name alone is a guar- 
anty of the exhaustive character of the work. 


SELECTED CASES ON THE LAW OF PROPERTY IN 
Lanp. Edited by Witiiam A. Fincu, Professor 
of Law in Cornell University College of Law. 
Baker, Voorhis & Co., New York, 1898. Cloth. 
$6.00. 

This volume contains an excellent selection of 
cases covering all topics taught in our law schools in 
the course on ‘* Real Property.” To the student it 
will prove of incalculable assistance, enabling him to 
obtain with comparative ease a clear and thorough 
understanding of the principles governing the law of 
property in land. Professor Finch has shown admir- 
able judgment in his selection of cases, and his work 
should find favor with our law schools. 


Tue AMERICAN STATE REPORTS, Vol. 62, contain- 
ing the cases of general value and authority 
decided in the courts of last resort of the sev- 
eral states. Selected, reported, and annotated 
by A. C. FREEMAN. Bancroft-Whitney Co., 
San Francisco, 1898. Law sheep, $4.00. 








